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Editor’s Note



April 8, 2015


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from January 1, 2015 to April 8, 2015, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Division Director




















Abandonment (Rule 24.035 and 29.15)

*  Christeson v. Roper, ___ U.S. ___, 96 Crim. L. Rep. 415 (U.S. 1/20/15):
Holding:  18 USC 3559 allows habeas petitioners to receive substitute appointed counsel where original appointed counsel failed to file petitioner’s habeas petition on time and thereby created a conflict of interest regarding whether their abandonment of petitioner should allow equitable tolling.  

Ake Issues

State v. Wang, 95 Crim. L. Rep. 387 (Conn. 6/17/14):
Holding:  Indigent defendants who choose to proceed pro se are entitled to the same funding for experts that is available to clients of the Public Defender, and funding should come from the Public Defender, not the judicial branch. 


Appellate Procedure

State v. Ess, 2015 WL 162008 (Mo. banc Jan. 13, 2015):
(1)  Even though New Trial Motion was filed one-day late when Circuit Clerk would not accept it the day before because an attached affidavit was not notarized, Circuit Clerk had no authority to reject the filing and New Trial Motion would be deemed timely-filed; (2) Juror engaged in intentional nondisclosure when Juror failed to answer questions on voir dire about bias, and later said to other Jurors that this was “an open and shut case;” and (3) the 1995 through 2002 version of first-degree child molestation, Secs. 566.067.1 and 566.010(3) (1995 – 2002) did not include touching a victim “through clothing;” thus, evidence was insufficient to convict even though Defendant put Victim’s hand on Defendant’s clothed penis.
Facts:  Defendant was convicted of various sex offenses.  After trial, Defendant sought to timely file a New Trial Motion, which had attached an affidavit from a juror about juror misconduct.  The Circuit Clerk refused to accept the New Trial Motion because the affidavit was not notarized.  This could not be resolved until the next day, by which time the New Trial Motion was untimely.  At the New Trial Motion hearing, Defendant sought to have the New Trial Motion deemed timely-filed.  On the merits, a Juror submitted an affidavit and testified that during a recess during voir dire, a different Juror (No. 3) said this was an “open and shut case.” 
Holding:   (1)  The State contends the juror nondisclosure issue is not preserved because the New Trial Motion was untimely filed.  Generally, a trial court has no authority to extend the time for filing a New Trial Motion beyond that allowed in Rule 29.11(b).  Here, however, the Circuit Clerk refused to file the tendered New Trial Motion in the absence of some clear prohibition in law, rule or specific court order.  The Clerk was obligated to accept the filing when tendered.  Thus, the New Trial Motion should be deemed timely filed because it was tendered (but rejected) within the time allowed by Rule 29.11(b).  If the motion was defective, the remedy was for a party to move to strike it, not for the Clerk to refuse to file it.  (2)  Juror No. 3 was asked numerous questions on voir dire about whether he could be fair and impartial.  Defense counsel specifically asked if any juror held any preconceived notions of guilt or innocence.  Juror No. 3 did not answer.  Intentional nondisclosure occurs when there is no reasonable inability to comprehend the information asked by a question, and the prospective juror’s forgetfulness in failing to answer is unreasonable.   Given the extensive questions asked of the venire, there is no possibility that Juror No. 3 failed to comprehend the issue being asked.  Any purported forgetfulness is not reasonable here.  Thus, the non-disclosure was “intentional.”   Bias and prejudice is presumed where “intentional” nondisclosure occurs.  The State argues that Defendant did not call Juror No. 3 to testify, but Defendant is permitted to prove his claim of nondisclosure through other evidence than Juror No. 3.  Defendant called another Juror to testify that No. 3 said this was an “open and shut case.”  The State argues that this statement does not mean that Juror No. 3 favored the State because Juror No. 3 could have favored the defense.  But this is inconsequential because a bias toward either side is material.   New trial ordered on all counts except first degree child molestation, for which evidence was insufficient because the relevant version of the statute in effect at time of crime did not criminalize touching “through clothing.” 

State v. Sisco, 2015 WL 1094821 (Mo. banc March 10, 2015):
(1) Even though State delayed trial three years and then entered a nolle prosequi to effectively get a further continuance, the State has complete discretion to dismiss and refile as long as double jeopardy has not attached and the statute of limitations has not expired; and (2) in issue of first impression, the standard of review for whether Defendant’s constitutional right to speedy trial was violated is de novo review, not “abuse of discretion.”
Facts:  Defendant was charged in 2006.  In 2008, Defendant announced ready and requested a speedy trial.  Various delays occurred thereafter due to problems with a State’s witness and the State providing late discovery.  Trial was then scheduled in April 2009, but in order to effectively get a continuance, the State entered a nolle prosequi on the trial date, and re-filed the charges later that same day.  Defendant filed a motion to dismiss with prejudice claiming violation of his right to speedy trial.  Defendant was eventually tried and convicted in late 2009.
Holding:  (1) Under Sec. 56.087, the State has complete discretion to dismiss and re-file a case as long as double jeopardy has not attached and the statute of limitations has not expired.  Once the State dismisses, the trial court has no power to dismiss with prejudice.  Defendant argues that allowing the State to dismiss and refile violates Klopfer v. North Carolina, 386 U.S. 213 (1967), because it would allow a case to go on indefinitely.  Missouri courts have distinguished Klopfer in the past, but here, Defendant never raised this argument to the trial court, so it is not preserved.   (2)  This Court has never articulated the standard of review for determining whether the constitutional right to speedy trial has been violated.  Under the post-1986 version of Sec. 545.780.5 and the constitution, if there is a violation of the constitutional right to speedy trial, the case must be dismissed.  While an abuse of discretion standard might have been appropriate before the 1986 statute, it no longer is.  The correct standard is de novo.  The Court does not apply a deferential standard of review, but makes its own conclusions with regard to whether a violation occurred.  Here, balancing the Barker v. Wingo factors, the Court finds no violation, although it does weigh the nolle prosequi “heavily” against the State.


State v. McMillian, 2015 WL 392674 (Mo. App. S.D. Jan. 29, 2015):
Where court dismissed charge before preliminary hearing, State could not appeal dismissal because this was not a final judgment, but State can re-file charge before a different judge.
Facts:  State charged Defendant with felony stealing for receiving unemployment benefits unlawfully.  Prior to preliminary hearing, Defendant filed a motion to dismiss on various grounds, including double jeopardy, and that the legislature had made this a different offense than felony stealing.  The court granted the motion to dismiss.  The State appealed.
Holding:  Sec. 547.200.2 and Rule 30.01(a) require a final judgment as a prerequisite to appeal in a criminal case.  A dismissal without prejudice is not a final judgment.  Also, the State cannot appeal a dismissal at a preliminary hearing.  Here, there is no final judgment, so appellate court lacks jurisdiction to consider the appeal.  The State’s remedy is to re-file the charge and have a different judge hear the new case. The general rule is that where the State re-files a complaint after a finding of no probable cause, the judge who failed to find probable cause must recuse so that the new case can be heard by a different judge.

State v. Thompson, No. SD33492 (Mo. App. S.D. April 8, 2015):
Holding:  Where trial court entered an order on a suppression motion that “suppressing the evidence for inadequate probable cause is consistent with the cases supplied by defense counsel,” the order was too vague for the appellate court to have jurisdiction to consider the State’s appeal; the trial court’s order was not a definitive ruling on a motion to suppress.
Discussion:  The State appeals what purports to be an order granting Defendant’s motion to suppress.  Sec. 547.200 authorizes the State to appeal grants of motions to suppress.  But here, the order does not have the substantive effect of suppressive evidence; it is too vague.  The order never definitely rules on the motion to suppress; the trial court’s conclusion is unclear.  As a result, the appellate court lacks jurisdiction to hear an appeal under 547.200.

Bridgewater v. State, 2015 WL 160833 (Mo. App. W.D. Jan. 13, 2015):
A motion to recall mandate can be used to present newly discovered evidence of guilty plea counsel’s ineffectiveness, which evidence was not available at the time of the original Rule 24.035 evidentiary hearing.
Facts:  Movant pleaded guilty, in an open plea, to three counts.  At the plea, the judge informed him he could receive up to life sentences on each count, but never informed him that the sentences could run consecutively.  The judge imposed three consecutive life sentences.  Movant later filed a Rule 24.035 motion, alleging that plea counsel had affirmatively misrepresented that he would receive concurrent sentences if he pleaded guilty.  At the evidentiary hearing, plea counsel testified that she did not have a “specific recall” or “specific details” of her discussion with Movant without looking at her notes, which were missing at the time of the hearing.  Counsel testified it was her “practice” to tell a client the “worst case scenario,” which would be consecutive sentences.  The motion court denied relief.  The Western District affirmed on appeal.  Subsequently, counsel’s notes were found.  The notes supported Movant’s claim that counsel indicated he would receive concurrent sentences.  Movant filed a motion to recall the mandate in his appeal, claiming this newly discovered evidence warranted relief.
Holding:  This is a case of first impression whether a motion to recall mandate can be used to present newly discovered evidence.  A motion to recall mandate can be used to remedy a deprivation of a defendant’s federal constitutional rights.  Here, unless the mandate is withdrawn, Movant’s ability to challenge whether he received effective assistance of counsel at his plea will be impaired.  Counsel’s notes were missing through no apparent fault or lack of diligence on the part of Movant.  The notes clearly corroborate Movant’s version of events.  The notes are contrary to counsel’s evidentiary hearing testimony and refute that she followed her standard “practice” of warning of consecutive sentences.  Further, the plea judge, in violation of Rule 24.02(b)(1), failed to warn Movant of the possibility of consecutive sentences.  Movant has no other apparent remedy besides a motion to recall mandate.  A Rule 29.07(d) motion cannot be used because it cannot be a substitute for the timely assertion of a claim in a Rule 24.035 motion.  Habeas corpus does not appear to be available, since this is not a claim of actual innocence or a procedurally defaulted claim that Movant was deprived of a fair trial.    Appellate court recalls its mandate, and remands case for further evidentiary hearing and new Findings on Movant’s claim that counsel misadvised him.


McCoy v. State, 2015 WL 1246556 (Mo. App. W.D. March 17, 2015):
Holding:  (1)  A denial of a Rule 29.07(d) motion to withdraw a guilty plea for manifest injustice after an SES is an appealable judgment because an SES is a final criminal conviction; by contrast, a denial of a 29.07(d) motion after an SIS is not a final appealable judgment because no final criminal conviction has been entered.  (2)  Where Defendant received an SES and, thus, was not delivered to the Department of Corrections, he was not eligible to pursue relief under Rule 24.035 (which requires delivery to DOC), but he could pursue his ineffective assistance claim via a Rule 29.07(d) motion to withdraw guilty plea for manifest injustice.   But (3) even though plea counsel failed to inform Juvenile-Defendant that he would be subject to lifetime GPS monitoring as a sex offender, counsel was not ineffective because this was a collateral consequence of conviction, and also there was no prejudice because there was no a reasonable probability that Defendant would have rejected the plea offer and gone to trial, since he was facing a lengthy sentence upon conviction at trial, rather than probation, and the evidence of guilt was strong.  (4)  Court refuses to consider claim that automatically imposing lifetime supervision and monitoring on juveniles constitutes cruel and unusual punishment and violates Graham v. Florida, 560 U.S. 48 (2010), because this issue was not raised in the trial court or briefed by the parties, but raised for the first-time at oral argument.





*  Jennings v. Stephens, ___ U.S. ___, 135 S.Ct. 793 (Jan. 14, 2015):
Holding:  Habeas petitioners who are granted relief on some grounds, but not others, may in an appeal by the State defend the judgment on grounds rejected by the district court, without a taking a cross-appeal or a obtaining a certificate of appealability.


*  Whitman v. U.S., 96 Crim. L. Rep. 190 (U.S. 11/10/14):
Holding:  Justices Scalia and Thomas issue statement that they would grant cert. in an appropriate case to determine whether a court owes “deference” to an executive agency’s interpretation of a criminal law in a criminal and administrative enforcement action.  They write that “[a] court owes no deference to the prosecutor’s interpretation of a criminal law,” and that the Legislature defines crimes, not the Executive (prosecutor).  

U.S. v. Flores-Mejia, 95 Crim. L. Rep. 507 (3d Cir. 7/16/14):
Holding:   To preserve a claim that sentencing judge failed to consider an issue, Defendant must object in the district court immediately after the judge imposes the sentence.

U.S. v. Moreno, 96 Crim. L. Rep. 88 (5th Cir. 9/30/14):
Holding:  Where an attorney files an Anders brief in a case where Client does not speak 
English, attorney must certify that he has communicated with Client in a language Client understands both as to the substance of the brief and the client’s right to file a pro se response.

U.S. v. Noble, 95 Crim. L. Rep. 672 (6th Cir. 8/8/14):
Holding:  Where Gov’t failed to raise in district court that Defendant lacked “standing” to bring 4th Amendment claim, Gov’t’s can only raise this issue on appeal under plain error standard.

U.S. v. Bokhari, 95 Crim. L. Rep. 534 (7th Cir. 7/3/14):
Holding:   Appellate court would review trial court’s denial of motion to dismiss charges against a Pakistani Defendant who was in Pakistan even though such motions to dismiss are usually not final, appealable orders and even though Defendant had left the country (so the “fugitive disentitlement” rule might ordinarily bar relief).  

U.S. v. Volpendesto, 95 Crim. L. Rep. 353 (7th Cir. 6/6/14):
Holding:  Defendant’s death during pendency of direct appeal abates the conviction and restitution order.

U.S. v. Lee, 95 Crim. L. Rep. 558 (7th Cir. 7/29/14):
Holding:  Denying a Defendant the right to represent himself at a suppression hearing cannot be harmless error, but remedy is a new suppression hearing with self-representation, not an automatic new trial.



U.S. v. Davis, 95 Crim. L. Rep. 670 (7th Cir. 9/8/14):
Holding:  Where Gov’t asked for and received a dismissal of a case without prejudice because Gov’t refused to comply with a discovery order seeking evidence of racial profiling, the order isn’t a final judgment subject to immediate appeal because Gov’t has the power to cure the problem that led to the dismissal if it chooses to re-indict.

U.S. v. Rollings, 95 Crim. L. Rep. 318 (10th Cir. 5/20/14):
Holding:  Appellate court should look to all the circumstances of a guilty plea to determine if an appellate waiver is binding.

U.S. v. Muzio, 95 Crim. L. Rep. 486 (11th Cir. 7/8/14):
Holding:  A judgment imposing a prison sentence and restitution but leaving the specific amount of restitution open is a final judgment that can be appealed.  

U.S. v. Paul, 95 Crim. L. Rep. 321 (C.A.A.F. 5/29/14):
Holding:  Appellate court cannot take judicial notice that “ecstacy” is a Schedule I controlled substance to uphold sufficiency of evidence, where Prosecution failed to present this element of the crime at trial; “[W]hen judicial notice of an element is taken outside the context of the trial itself, the defendant is denied his due process right to confront or challenge an essential fact establishing an element, whether or not the fact is indisputable.”  

State v. Elson, 95 Crim. L. Rep. 363 (Conn. 6/3/14):
Holding:  Appellate court changes rule that appellants had to expressly request of review of unpreserved constitutional claims, and will now review them where the violation is supported by the record and is of a fundamental constitutional right. 

Oswalt v. State, 96 Crim. L. Rep. 160 (Ind. 10/22/14):
Holding:  Appellate court may review denial of motion to strike potential juror for cause, regardless of whether potential juror actually served on jury, where the party making the challenge was unable to remove the juror because it had used up all its peremptories.

State v. Filholm, 95 Crim. L. Rep. 48 (Neb. 3/28/14):
Holding:  Defendant can raise ineffective assistance of counsel claims on direct appeal without alleging prejudice, because allegations of prejudice would likely require proof of facts outside the appellate record.

Samaripas v. State, 96 Crim. L. Rep. 113 (Tex. App. 10/15/14):
Holding:  Where trial court sustains a prosecutor’s objection to a defense question in voir dire, any error is preserved for appeal even though defense did not object to the ruling at trial.

Grado v. State, 96 Crim. L. Rep. 113 (Tex. App. 10/15/14):
Holding:  Where both Defendant and judge mistakenly believed that offense carried a 10-year minimum sentence, Defendant did not forfeit his right to appeal the sentence via his plea agreement; the right to have the sentencing authority consider the appropriate sentencing range is a matter of due process.

Whitfield v. State, 95 Crim. L. Rep. 224 (Tex. Crim. App. 5/7/14):
Holding:  An unfavorable finding on postconviction DNA testing is appealable.

State v. Harrison, 96 Crim. L. Rep. 492 (Wis. 1/22/15):
Holding:  Erroneous denial of change of judge cannot be harmless error, because this would nullify the statutory right to change of judge.


  Bail – Pretrial Release Issues

Lopez-Valenzuela v. Maricopa County, 96 Crim. L. Rep. 108 (9th Cir. 10/15/14):
Holding:  Law which limits bail for illegal aliens in “serious felony offenses” is unconstitutional because it doesn’t address an acute problem, isn’t narrowly tailored to specific crimes, and uses unsupported assumptions about illegal aliens to punish them before trial. 


Brady Issues

In re Campbell, 95 Crim. L. Rep. 243 (5th Cir. 5/13/14):
Holding:  Where prosecutors failed to disclose results of IQ tests of Defendant showing he had low IQ, Defendant was entitled to file a successive habeas petition and receive a stay of execution.

Gumm v. Mitchell, 96 Crim. L. Rep. 349 (6th Cir. 12/22/14):
Holding:  Even though certain statements that another person did crime, which withheld by Prosecutor might not have been admissible, where other such statements would have been admissible, the Brady violation was material and warranted habeas relief” some of this evidence consists of rumors and double-hearsay which would likely have been inadmissible at trial, but much of the evidence could very well have been admitted or clearly led to the discovery of admissible evidence.”

People v. Chenault, 95 Crim. L. Rep. 52 (Mich. 4/4/14):
Holding:  Michigan abandons “due diligence” rule that excused Brady violations if the defense could have discovered the undisclosed exculpatory evidence by reasonable diligence; imposing a duty on the defense to find undisclosed favorable evidence known by the State is inconsistent with fairness and Brady.




Civil Procedure

State v. Ess, 2015 WL 162008 (Mo. banc Jan. 13, 2015):
(1)  Even though New Trial Motion was filed one-day late when Circuit Clerk would not accept it the day before because an attached affidavit was not notarized, Circuit Clerk had no authority to reject the filing and New Trial Motion would be deemed timely-filed; (2) Juror engaged in intentional nondisclosure when Juror failed to answer questions on voir dire about bias, and later said to other Jurors that this was “an open and shut case;” and (3) the 1995 through 2002 version of first-degree child molestation, Secs. 566.067.1 and 566.010(3) (1995 – 2002) did not include touching a victim “through clothing;” thus, evidence was insufficient to convict even though Defendant put Victim’s hand on Defendant’s clothed penis.
Facts:  Defendant was convicted of various sex offenses.  After trial, Defendant sought to timely file a New Trial Motion, which had attached an affidavit from a juror about juror misconduct.  The Circuit Clerk refused to accept the New Trial Motion because the affidavit was not notarized.  This could not be resolved until the next day, by which time the New Trial Motion was untimely.  At the New Trial Motion hearing, Defendant sought to have the New Trial Motion deemed timely-filed.  On the merits, a Juror submitted an affidavit and testified that during a recess during voir dire, a different Juror (No. 3) said this was an “open and shut case.” 
Holding:   (1)  The State contends the juror nondisclosure issue is not preserved because the New Trial Motion was untimely filed.  Generally, a trial court has no authority to extend the time for filing a New Trial Motion beyond that allowed in Rule 29.11(b).  Here, however, the Circuit Clerk refused to file the tendered New Trial Motion in the absence of some clear prohibition in law, rule or specific court order.  The Clerk was obligated to accept the filing when tendered.  Thus, the New Trial Motion should be deemed timely filed because it was tendered (but rejected) within the time allowed by Rule 29.11(b).  If the motion was defective, the remedy was for a party to move to strike it, not for the Clerk to refuse to file it.  (2)  Juror No. 3 was asked numerous questions on voir dire about whether he could be fair and impartial.  Defense counsel specifically asked if any juror held any preconceived notions of guilt or innocence.  Juror No. 3 did not answer.  Intentional nondisclosure occurs when there is no reasonable inability to comprehend the information asked by a question, and the prospective juror’s forgetfulness in failing to answer is unreasonable.   Given the extensive questions asked of the venire, there is no possibility that Juror No. 3 failed to comprehend the issue being asked.  Any purported forgetfulness is not reasonable here.  Thus, the non-disclosure was “intentional.”   Bias and prejudice is presumed where “intentional” nondisclosure occurs.  The State argues that Defendant did not call Juror No. 3 to testify, but Defendant is permitted to prove his claim of nondisclosure through other evidence than Juror No. 3.  Defendant called another Juror to testify that No. 3 said this was an “open and shut case.”  The State argues that this statement does not mean that Juror No. 3 favored the State because Juror No. 3 could have favored the defense.  But this is inconsequential because a bias toward either side is material.   New trial ordered on all counts except first degree child molestation, for which evidence was insufficient because the relevant version of the statute in effect at time of crime did not criminalize touching “through clothing.” 

Civil Rights

Tyler v. Hillsdale County Sheriff’s Dept., 96 Crim. L. Rep. 332 (6th Cir. 12/18/14):
Holding:  18 USC 922(g)(4), which permanently prohibits anyone who has been committed to a mental institution from owning a gun, is overbroad as applied to a man briefly committed 28 years ago; “the government’s interest in keeping firearms out of the hands of the mentally ill is not sufficiently related to depriving the mentally healthy, who had a distant episode of commitment, from their constitutional rights.”


Dupont v. Nashau Police Dep’t, 96 Crim. L. Rep. 550 (N.H. 2/20/15):
Holding:  Defendant, who lost right to possess a gun after a felony conviction under 18 USC 922(g)(1), regained right to possess gun under 18 USC 921(a)(33)(B)(ii) and 921(a)(20) when state firearms licensing board later granted him a gun license; the federal statute allows possession of a gun if a conviction has been expunged, set aside, or the person has been pardoned or had civil rights restored; the grant of the gun license was restoration of civil rights.

Closing Argument & Prosecutor’s Remarks

Frost v. Van Boening, 95 Crim. L. Rep. 189 (9th Cir. 4/29/14):
Holding:  State court unreasonably applied federal law in upholding limitation on counsel’s closing argument which prohibited counsel from arguing both reasonable doubt as to guilt and duress; this violated right to present a closing argument, and right to have a jury determine all elements of guilt.

Trillo v. Biter, 95 Crim. L. Rep. 457 (9th Cir. 6/16/14):
Holding:  Prosecutor cannot argue in closing that acquitting Defendant would endanger jurors’ neighbors, make jurors feel uncomfortable explaining to their neighbors why they acquitted, or telling jurors that neighbors would ask them, “you did what?”

State v. Greene, 95 Crim. L. Rep. 561 (Kan. 7/11/14):
Holding:  Even though Defendant submitted and then withdrew a notice of alibi, the Prosecutor is not allowed to comment at trial on the nonproduction of alibi witnesses because this shifts the burden of proof to Defendant.

State v. Franks, 96 Crim. L. Rep. 87 (Mont. 10/8/14):
Holding:  A newspaper article that Defendant apparently had abused a different child was admissible to explain why Victim did not come forward sooner, but trial court erred in allowing State to argue that the article showed Defendant’s propensity to commit sex crimes and that he was a habitual child abuser.

State v. Kirkland, 95 Crim. L. Rep. 243 (Ohio 5/13/14):
Holding:  Prosecutor’s argument that Defendant who was already serving a life sentence for another murder would get “freebies” (free murders) if the jury didn’t sentence him to death was improper because it invited jury to ignore the duty to base its sentence on the aggravating and mitigating factors of the case.  

Confrontation & Hearsay

State v. Reynolds, 2015 WL 1090005 (Mo. App. W.D. March 10, 2015):
Holding:  “Screen shots” of a cell phone’s call logs were not hearsay because they were not statements made by a human declarant; they were admissible as computer-generated data that was not the result of human entries.  The admissibility of electronic data should be determined on the basis of the reliability and accuracy of the process used to create and obtain the data.

Alvarez v. Ercole, 95 Crim. L. Rep. 616 (2d Cir. 8/18/14):
Holding:  Defendant’s confrontation rights were violated where court preclude cross-examination of Officer about failing to follow leads that another suspect committed the crime; this precluded Defendant from his only defense that the police investigation had been incomplete and that this created reasonable doubt.

U.S. v. Brooks, 96 Crim. L. Rep. 248 (9th Cir. 11/24/14):
Holding:  Even when an Officer testifies to a “summary” or “the substance” of what a witness told him, this violates a Defendant’s 6th Amendment confrontation rights; court rejects Gov’t’s argument that no confrontation violation occurred because Officer’s testimony wasn’t the witness’ verbatim statement.

U.S. v. Gutierez de Lopez, 95 Crim. L. Rep. 553 (10th Cir. 8/1/14):
Holding:  Trial court violated Defendant’s confrontation rights in allowing Gov’t Witnesses to testify without disclosing their true identity to defense counsel, where Gov’t’s claim that there was a threat to their safety was not sufficiently specific.

Rivers v. U.S.., 96 Crim. L. Rep. 508 (11th Cir. 2/5/15):
Holding:  Residual exception to hearsay rule in Fed. Rule Evid. 807 requires a judge to determine the trustworthiness of the declarant’s statements, not the reliability of a Witness’ recollection of those statements; the declarant must have made the statements under guarantees of trustworthiness similar to the specific hearsay exceptions in Rules 803 and 804, such as declarant’s statement was subject to cross-examination, was a dying declaration, or was a statement against interest.

Andrade v. U.S. , 96 Crim. L. Rep. 421 (D.C. 1/8/15):
Holding:  Domestic assault victim’s statements to police were “testimonial” where police went to her residence in response to a domestic assault call and asked her “what happened?” and she told her version; there was no on-going emergency in this situation because emergency was over and police were taking her statement to collect evidence of crime.



Hagans v. U.S., 95 Crim. L. Rep. 362 (D.C. 6/5/14):
Holding:  Confrontation Clause violated where redacted statement of non-testifying co-defendant referred to himself and “five others” because it would have been obvious to jurors that this was referring to Defendant.

State v. Kennedy, 95 Crim. L. Rep. 245 (Iowa 5/9/14):
Holding:  Certificates of mailing showing that Defendant’s driver’s license was revoked are “testimonial” if they are created after charges are filed against Defendant.

State v. Rogerson, 96 Crim. L. Rep. 141 (Iowa 10/24/14):
Holding:  The 6th Amendment confrontation clause requires the same test be used to evaluate whether two-way video testimony is permitted as one-way video, i.e., under Maryland v. Craig, State must prove the denial of face-to-face confrontation is necessary to further an important public policy and that the reliability of the testimony is otherwise assured; in general, “the screen and the physical distance between the [witness and Defendant] tend to reduce the truth-inducing effect of the confrontation.”

Com. v. Tassone, 95 Crim. L. Rep. 484 (Mass. 6/16/14):
Holding:   DNA results are not admissible unless Defendant has right to cross-examine DNA expert who examined State’s evidence, distinguishing Williams v. Illinois (U.S. 2012). 

Com. v. Housewright, 96 Crim. L. Rep. 549 (Mass. 2/19/15):
Holding:  Even though Prosecutor submitted a doctor’s letter on day of trial that elderly Witness would be “stressed” by testifying, this did not make Witness “unavailable” for confrontation purposes because the doctor’s letter was untimely; Prosecutor must submit such doctor’s excuses to court and defendant substantially in advance of trial so that defendant can rebut them or explore alternatives such as depositions or continuances.

State v. Lavalleur, 96 Crim. L. Rep. 15 (Neb. 9/19/14):
Holding:  Rape-shield law does not prevent Defendant from cross-examining Victim about a prior relationship with a third party where the purpose of the cross-exam was to explore whether Victim might have motive to lie about her interaction with Defendant; purpose was not to impugn Victim’s character; “The rape shield statute is not meant to prevent defendants from presenting relevant evidence, but to deprive them of the opportunity to harass and humiliate the complaining witness and divert the jury’s attention to irrelevant matters.”

In re D.C., 96 Crim. L. Rep. 358 (N.C. 12/15/14):
Holding:  Where child victim took stand but refused to testify, Defendant’s 6th Amendment confrontation rights were violated by admission of victim’s forensic interview.




Continuance 

Darcy v. Com., 96 Crim. L. Rep. 35 (Ky. 9/18/14):
Holding:  Defendant can be granted continuance even though this would delay a co-defendant’s trial under state 180-day speedy trial law, because the speedy trial law expressly allows continuances that are reasonable and necessary; this is true even though the continuance will result in the co-defendant being tried more than 180 days later.

Counsel – Right To – Conflict of Interest


State v. Lemasters, 2015 WL 778400 (Mo. banc Feb. 24, 2015):
Even though Public Defender joined the Prosecutor’s Office which was prosecuting her former client, where former Public Defender was screened from participation in the prosecution, the entire Prosecutor’s Office was not disqualified; test for disqualification of entire office is whether a reasonable person would find an appearance of impropriety and doubt the fairness of the trial, though actual prejudice need not be shown.  
Facts:  Public Defender was representing Defendant.  Public Defender wrote derogatory memos about Defendant’s family and ability to mount a defense.  Subsequently, Public Defender joined the Prosecutor’s Office which was prosecuting Defendant.  The Prosecutor’s Office screened former Public Defender from participation in the prosecution.  Defendant sought to disqualify the entire Prosecutor’s Office.
Holding:  The Rules of Professional Conduct do not require the entire Prosecutor’s Office to be disqualified.   Former Public Defender’s prior representation of Defendant created a conflict for her, but not for the entire Prosecutor’s Office.  A former government attorney’s conflict under Rule 4-1.11(a) is only imputed to lawyers in a “firm.”  The word “firm” does not include lawyers working as public employees.  Thus, Public Defender’s conflict is not imputed to the entire Prosecutor’s Office because it is not a “firm” under Rule 4-1.11(b).   The comment to Rule 4-1.11 states that it does not impute conflicts of a lawyer currently serving as a government employee to other associated government employees, although it would be prudent to screen such lawyers -- which occurred here.   Even though the Rule of Professional Conduct do not require disqualification, the Prosecutor’s Office must still be disqualified if there is an appearance of impropriety that casts doubt on the fairness of the trial.  The test is whether a reasonable person would find an appearance of impropriety and doubt the fairness of the trial.  Here, a reasonable person would not, because Public Defender was screened from the prosecution.  Public Defender’s derogatory memos were unprofessional but the Prosecutor’s Office did not know about them until Defendant revealed them in his motion to disqualify.  The reasonable person standard does not require showing actual prejudice.  There may be cases where a screening process will not be sufficient to prevent a reasonable person from finding an appearance of impropriety that casts doubt on the fairness of a trial.  For example, an elected Prosecutor who is the “boss” of an office cannot be screened from the assistant prosecutors, and should result in disqualification.



Waring v. State, 2015 WL 1548957 (Mo. App. S.D. April 7. 2015):
Holding:  Where indigent Movant files postconviction case, appointment of counsel is mandatory under Rule 24.035(e).

Rollins v. State, 2015 WL 456261 (Mo. App. W.D. 2/3/15):
Holding:  Even though Defendant / 29.15 Movant requested “standby counsel” at his trial where he was proceeding pro se after rejecting the public defender, where the court conducted a proper Faretta hearing, Defendant / Movant’s waiver of counsel was unequivocal and direct appeal counsel was not ineffective in failing to challenge the waiver; Defendant / Movant has a constitutional right to counsel, but not a right to counsel of his own choosing.   

*  Woods v. Donald, ___ U.S. ___, 2015 WL 1400852 (U.S. March 30, 2015):
Holding:  (1)  Even though defense counsel was not in the courtroom during a portion of trial where matters about jointly-tried co-defendants were discussed, this did not violate clearly established federal law to warrant granting habeas relief; and (2) even though situation was “similar” to Cronic, Cronic did not address counsel’s absence during testimony about a jointly-tried co-defendant; “[I]f the circumstances of a case are only ‘similar to’ our precedents, then the state court’s decision is not ‘contrary to’ the holdings of those cases.” 

U.S. v. Bryant, 96 Crim. L. Rep. 86 (9th Cir. 9/30/14):
Holding:  Tribal court convictions can be used for later federal enhancement purposes only if the tribal court guaranteed the 6th Amendment right to counsel.

U.S. v. Roy, 95 Crim. L. Rep. 574 (11th Cir. 8/5/14):
Holding:  Where defense counsel was absent from an important State’s witness’ testimony for seven minutes because counsel was late returning from lunch, this violated Defendant’s right to counsel and, under Cronic, he need not show prejudice; the absence of counsel deprived Defendant of the opportunity to make objections and conduct effective cross-examination based on the direct.

People v. Hoskins, 95 Crim. L. Rep. 690 (Colo. 9/8/14):
Holding:  Even though law firm represented a Defendant-marijuana dispensary and had previously represented a co-defendant dispensary, State did not meet burden to disqualify firm because State did not prove that the current and former clients had materially adverse interests in the criminal case.

People v. DeAtley, 95 Crim. L. Rep. 425 (Colo. 6/16/14):
Holding:  Retained lawyer should have been permitted to withdraw for conflict of interest after Defendant fired him and sued him for malpractice.

State v. Harter, 96 Crim. L. Rep. 297 (Haw. 12/10/14):
Holding:  Where trial counsel said she needed to withdraw “to protect myself” from subsequent claims of ineffective counsel, trial court abused discretion in refusing to allow her to withdraw without inquiring into the matter; attorney’s remarks implicated Defendant’s right to conflict-free counsel and raised possibility that attorney’s personal interest influenced her strategic decisions.

People v. Holt, 96 Crim. L. Rep. 228 (Ill. 11/20/14):
Holding:  The 6th Amendment right to counsel does not guarantee a defendant the right to an attorney who will argue that client is competent; where attorney believes client is not competent, attorney fulfills their obligation by investigating competency independently of the State, and taking appropriate action thereafter.  

State v. Sharkey, 95 Crim. L. Rep. 95 (Kan. 4/11/14):
Holding:  Defendant was entitled to appointment of conflict-free counsel for new trial motion where Defendant alleged he was denied effective assistance at trial.

In re Hawver, 96 Crim. L. Rep. 233 (Kan. 11/14/14):
Holding:  Court disbars defense counsel for poor performance as counsel in death penalty case; among other problems, counsel’s agreement to take a flat fee of $50,000 for the case violated Rule 1.5(a) which requires a fee to be reasonable, and Rule 1.7 which deals with conflicts of interest; counsel had a financial disincentive to devote the time necessary to Defendant’s case.  

People v. Washington, 95 Crim. L. Rep. 218 (N.Y. 5/6/14):
Holding:  Police violated statutory right to counsel in DWI case where they did not tell Defendant that a lawyer hired by her family was trying to contact her at the police station before she took a Breathalyzer test.

In re Grand Jury Investigation, 96 Crim. L. Rep. 421 (Mass. 1/12/15):
Holding:   Where a search warrant was needed to obtain a Defendant’s cell phone (but warrant has not been sought), Grand Jury cannot obtain the cell phone by subpoenaing it, and this is true even though Defendant gave the cell phone to his lawyer; “If a client could not be compelled to produce materials because of the right against self-incrimination, and if the client transfers the material to the attorney for the provision of legal advice, an attorney likewise cannot be compelled to produce them.”

Death Penalty

State ex rel. Clayton v. Griffith, 2015 WL 1442957 (Mo. banc March 14, 2015):
Holding:  Sec. 552.060.2 (regarding competency to be executed) is constitutional because it merely allows the DOC to assert that a Defendant is not competent to be executed; it does not limit a Defendant’s own right to seek a judicial determination of competency.  The Defendant may raise his incompetency via a writ of habeas corpus directly in the Supreme Court. 





In re Campbell, 95 Crim. L. Rep. 243 (5th Cir. 5/13/14):
Holding:  Where prosecutors failed to disclose results of IQ tests of Defendant showing he had low IQ, Defendant was entitled to file a successive habeas petition and receive a stay of execution.

U.S. v. Johnson, 95 Crim. L. Rep. 669 (8th Cir. 8/25/14):
Holding:  The Anti-Drug Abuse Act requires resentencing in capital cases to be a complete do-over of both the eligibility phase and the penalty-selection phase even though the error in the original proceedings affected only the second stage of the original, bifurcated sentencing hearing.

Wood v. Ryan, 95 Crim. L. Rep. 506 (9th Cir. 7/21/14):
Holding:  Stay of execution granted so death-sentenced Defendant can pursue First Amendment claim that he is entitled to information about execution drugs.

DeBruce v. Alabama Dept. of Corrections, 95 Crim. L. Rep. 511 (11th Cir. 7/15/14):
Holding:  Death penalty counsel was ineffective for not investigating serious mental health issues raised by a competency report, and instead limiting the search for mitigation to discussion with Defendant’s mother.

People v. Hensley, 95 Crim. L. Rep. 554 (Cal. 7/31/14):
Holding:  Death sentence reversed where Juror consulted with his Minister about “mercy and sympathy” during penalty phase deliberations.

Marquardt v. State, 96 Crim. L. Rep. 492 (Fla. 1/22/15):
Holding:  In death penalty case, where Defendant waives presentation of mitigating evidence, court must appoint an independent counsel to present mitigation in order to fulfill the public interesting in consideration of mitigation.

In re Hawver, 96 Crim. L. Rep. 233 (Kan. 11/14/14):
Holding:  Court disbars defense counsel for poor performance as counsel in death penalty case; among other problems, counsel’s agreement to take a flat fee of $50,000 for the case violated Rule 1.5(a) which requires a fee to be reasonable, and Rule 1.7 which deals with conflicts of interest; counsel had a financial disincentive to devote the time necessary to Defendant’s case.  

St. Clair v. Com., 95 Crim. L. Rep. 671 (Ky. 8/21/14):
Holding:  Even though murder Defendant escaped and then killed a second person, State cannot present victim-impact testimony about the second murder during the first murder’s penalty phase; the victim impact statute allowing “the impact of the crime upon the victim” means such evidence is limited to the murder for which Defendant is on trial.





Gillett v. State, 95 Crim. L. Rep. 422 (Miss. 6/12/14):
Holding:  Where capital sentencing jury heard evidence of an aggravator that was later invalidated, this was not harmless. 

State v. Kirkland, 95 Crim. L. Rep. 243 (Ohio 5/13/14):
Holding:  Prosecutor’s argument that Defendant who was already serving a life sentence for another murder would get “freebies” (free murders) if the jury didn’t sentence him to death was improper because it invited jury to ignore the duty to base its sentence on the aggravating and mitigating factors of the case.  

Com. v. Daniels, 96 Crim. L. Rep. 157 (Pa. 10/30/14):
Holding:  Death penalty counsel was ineffective in failing to consult with a mental health expert after seeing school records indicating Defendant was a slow learner, moved a lot and was placed in classes for students with social or emotional problems.


Detainer Law & Speedy Trial

State v. Sisco, 2015 WL 1094821 (Mo. banc March 10, 2015):
(1) Even though State delayed trial three years and then entered a nolle prosequi to effectively get a further continuance, the State has complete discretion to dismiss and refile as long as double jeopardy has not attached and the statute of limitations has not expired; and (2) in issue of first impression, the standard of review for whether Defendant’s constitutional right to speedy trial was violated is de novo review, not “abuse of discretion.”
Facts:  Defendant was charged in 2006.  In 2008, Defendant announced ready and requested a speedy trial.  Various delays occurred thereafter due to problems with a State’s witness and the State providing late discovery.  Trial was then scheduled in April 2009, but in order to effectively get a continuance, the State entered a nolle prosequi on the trial date, and re-filed the charges later that same day.  Defendant filed a motion to dismiss with prejudice claiming violation of his right to speedy trial.  Defendant was eventually tried and convicted in late 2009.
Holding:  (1) Under Sec. 56.087, the State has complete discretion to dismiss and re-file a case as long as double jeopardy has not attached and the statute of limitations has not expired.  Once the State dismisses, the trial court has no power to dismiss with prejudice.  Defendant argues that allowing the State to dismiss and refile violates Klopfer v. North Carolina, 386 U.S. 213 (1967), because it would allow a case to go on indefinitely.  Missouri courts have distinguished Klopfer in the past, but here, Defendant never raised this argument to the trial court, so it is not preserved.   (2)  This Court has never articulated the standard of review for determining whether the constitutional right to speedy trial has been violated.  Under the post-1986 version of Sec. 545.780.5 and the constitution, if there is a violation of the constitutional right to speedy trial, the case must be dismissed.  While an abuse of discretion standard might have been appropriate before the 1986 statute, it no longer is.  The correct standard is de novo.  The Court does not apply a deferential standard of review, but makes its own conclusions with regard to whether a violation occurred.  Here, balancing the Barker v. Wingo factors, the Court finds no violation, although it does weigh the nolle prosequi “heavily” against the State.

U.S. v. Velazquez, 95 Crim. L. Rep. 96 (3d Cir. 4/14/14):
Holding:  Where police weren’t diligent in searching for indicted-Defendant for five years, there is a presumption of prejudice from the delay in Defendant’s prosecution.

Darcy v. Com., 96 Crim. L. Rep. 35 (Ky. 9/18/14):
Holding:  Defendant can be granted continuance even though this would delay a co-defendant’s trial under state 180-day speedy trial law, because the speedy trial law expressly allows continuances that are reasonable and necessary; this is true even though the continuance will result in the co-defendant being tried more than 180 days later.


Discovery 

Com. v. Fajita, 96 Crim. L. Rep. 513 (Mass. 1/27/15):
Holding:  Public access to judicial records requires courts to release juror names after trial unless there are special reasons for confidentiality, other than jurors’ personal preference that their names not be released.

In re A.B., 96 Crim. L. Rep. 32 (N.J. 9/24/14):
Holding:  Defense counsel in sex abuse case is entitled to inspect crime scene (Victim’s house) where counsel is able to articulate a reasonable basis to believe inspection will lead to relevant evidence on a material issue.


DNA Statute & DNA Issues

People v. Buza, 96 Crim. L. Rep. 270 (Cal. App. 12/3/14):
Holding:  Statute that requires DNA samples from persons arrested for felonies violates Calif. Constitution.

Com. v. Donald, 95 Crim. L. Rep. 224 (Mass. 5/6/14):
Holding:  Even though Defendant had DNA testing at his trial 15 years ago, where new and better DNA tests have since become available, Defendant is entitled to new testing under State DNA statute.

Shepard v. Houston, 96 Crim. L. Rep. 209 (Neb. 11/7/14):
Holding:  New state statute that takes away “good time” credit from inmates if they refuse to give DNA samples cannot be applied retroactively to inmates who were convicted before the statute was passed. 



Whitfield v. State, 95 Crim. L. Rep. 224 (Tex. Crim. App. 5/7/14):
Holding:  An unfavorable finding on postconviction DNA testing is appealable.

State v. Medina, 95 Crim. L. Rep. 540 (Vt. 7/11/14):
Holding:  State law mandating collection of DNA from anyone arraigned for a felony violates Vermont Constitution.

Double Jeopardy


State v. Smith, 2015 WL 1094826 (Mo. banc March 10, 2015):
Holding:  (1)  Even though Defendant was convicted of murder and assault for shooting at one person (the assault) but the bullet hit and killed another person (the murder), this did not violate double jeopardy because when the same conduct results in harm to two or more victims, Defendant may be convicted for the harm to each victim.  (2)  Where the written judgment and sentence stated that Defendant pleaded guilty, but he actually was convicted at trial, this was a clerical error that can be corrected nunc pro tunc under Rule 29.12(c).  

U.S. v. Farah, 95 Crim. L. Rep. 689 (6th Cir. 9/11/14):
Holding:   Where Witness was convicted of criminal contempt for refusing to testify at a trial, double jeopardy precluded Witness from being convicted of criminal contempt again for refusing to testify at another person’s trial regarding the same “area of refusal” from the first trial; the contempt was continuing and the Gov’t cannot tack on multiple punishments for refusing to testify about the same matter.

State v. Baker, 95 Crim. L. Rep. 76 (Idaho 3/28/14):
Holding:  A prosecutor’s plea agreement not to charge Defendant with a particular charge binds all other prosecutors in State, because all are agents of the State; City Prosecutor’s agreement not to prosecute on particular charge prevents State Prosecutor from charging Defendant with that charge.

Com. v. Rollins, 96 Crim. L. Rep. 184 (Mass. 10/30/14):
Holding:  Statute is ambiguous as to unit of prosecution for possession of child pornography, so court holds that double jeopardy prohibited multiple convictions of a single cache of multiple images stored in the computer “in the same place at the same time.”

People v. Wilson, 95 Crim. L. Rep. 455 (Mich. 6/18/14):
Holding:  Defendant whose felony-murder conviction was vacated on appeal cannot be retried for felony-murder where he was acquitted of the only predicate felony that supported the new felony-murder charge.

State v. Silvas, 96 Crim. L. Rep. 529 (N.M. 2/5/15):
Holding:  Double jeopardy violated where Defendant convicted of drug trafficking and conspiring to engage in drug trafficking based on a single drug transaction.

Aekins v. State, 96 Crim. L. Rep. 158 (Tex. App. 10/22/14):
Holding:  Defendant may not be convicted for a completed sexual assault by penetration and also for conduct such as exposure or contact that is “inextricably part of [the] single sexual assault”; the legislature has not authorized multiple punishments for sexual acts that are part of a continuing sexual assault that results in one complete, ultimate act of penetration; steps along the way to a rape merge into the competed act.


DWI

State v. Browning, No. WD76144 (Mo. App. W.D. Jan. 6, 2015):
For the horizontal gaze nystagmus (HGN) test to be admissible, the State must prove (1) that the Officer administering the test is adequately trained on how to administer and interpret the test, and (2) that the test was properly administered; failure to comply with the NHTSA Manual on how to administer the test renders it inadmissible (disagreeing with State v. Burks, 373 S.W.3d 1, 6-7 (Mo. App. S.D. 2012)).
Facts:  Defendant was convicted of DWI.  He challenged admission of the HGN test.  The Western District affirms the conviction because of other overwhelming evidence of guilt, but strongly questions the admissibility of the HGN test in a lengthy footnote 3.
Holding:  The HGN test, unlike other standard field sobriety tests, is an exclusively scientific test.  Nystagmus, the involuntary jerking of the eyes, has many potential causes.  The ability to reliably differentiate between these causes to permit an inference of intoxication requires scientific testing; for this reason, proponents of the HGN test were required to establish the test’s scientific reliability under Frye.  To be admissible, the State must show (1) that the Officer who administered the test was adequately trained on how to administer and interpret the test and (2) that the test was properly administered.  The procedures for administering the test are set out in the NHTSA’s DWI Detection and Standardized Field Sobriety Testing Manual.  Where the administering Officer fails to substantially comply with proper testing procedures, most jurisdictions treat the issue as affecting the weight of HGN evidence, not its admissibility.  In Missouri, however, proper administration of the HGN test is a foundational requirement.  The Southern District, in State v. Burks, 373 S.W.3d 1, 6-7 (Mo. App. S.D. 2012), held that challenges to the administration of the HGN test go to the weight of the test, not its admissibility.  “We question that holding.  If applied in every case where an officer has failed to ‘properly administer’ the HGN test, the holding in Burks will effectively swallow and negate the State’s burden to establish the foundational requirement that the HGN test was properly administered.”  We believe that “material deviations from the testing procedures set forth in the NHTSA Manual will require a trial court to deny admission of HGN test results.”
Concurring opinion:  The concurring opinion sets forth in detail 10 steps that must be followed for an HGN test to be properly administered.  The opinion points out that the Officer here, despite attending many trainings, “had very little grasp of the proper way to administer and score the field sobriety tests.”  “[H]e acknowledged … that he had never bothered to even read the NHTSA manual, which was admitted into evidence and which was the source of his training.”   Without proper administration, the HGN test loses its scientific reliability and becomes irrelevant to the issues before the court.  The State failed to lay a proper foundation here, and the HGN evidence should have been excluded.

Stiers v. Director of Revenue, 2015 WL 343310 (Mo. App. E.D. Jan. 27, 2015):
A breathalyzer machine must be calibrated according to the method of calibration required by 19 CSR 25-30.051(2) at the time Driver was stopped for DWI, because the amended version of the CSR expressly intends this; thus, where three calibration standards were required in July 2013 when Driver was stopped, those three methods were required for the results to be admissible, even though the CSR was later changed to allow three different ways of calibration.     
Facts:   Driver was stopped for DWI in July 2013.  After Director administratively revoked her license, Driver had a trial de novo.  Driver objected to admission of her breath analyzer results because she claimed the version of 19 CSR 25-30.051(2) which was in effect at the time of her stop applied, and it required that the breathalyzer be calibrated in three different ways to be admissible.  Director contended that the version of 19 CSR 25-30.051(2) in effect at the time of the trial de novo applied, and it allows a choice of method of calibration among three alternatives.
Holding:  The version of CSR in effect in July 2013 required that simulator solutions be used which had values of .10%, .08% “and” .04% (emphasis added).  The version in effect at the time of the trial de novo required simulator solutions be used which had values of .10%, .08% “or” .04% (emphasis added).  The difference between the two versions is the word “and” vs. “or.”  A plain reading of the CSR in effect at the time Driver was stopped in July 2013 required use of all three calibration standards.  But only one standard was used here.  Director claims that the new CSR should be applied retroactively.  Procedural regulations that establish the method of enforcing substantive rights can be applied retroactively unless the enactment reveals a contrary intent.  19 CSR 25-30.051(8), the amended version, states that “maintenance reports completed prior to the effective date of this rule shall be considered valid … if the maintenance report was completed in compliance with the rules in effect at the time maintenance was conducted.”  Thus, even the new CSR requires that the calibration be done in accord with the CSR in effect at the time of the stop, and that was not done here.  Driver’s breath test results were not admissible at the trial de novo. 

Carter v. Director of Revenue, 2015 WL 658780 (Mo. App. W.D. Feb. 17, 2015):
Where Director presented no evidence that the breathalyzer machine had been certified in 2013 when Driver was stopped for DWI, as required by 19 CSR 25-20.051(4), the results were not admissible, even though the machine was certified in 2014.
Facts:  Driver was stopped for DWI in 2013.  At a trial de novo, Director presented a certification report showing that the breath testing machine used on Driver had been calibrated in February 2014.
Holding:  19 CSR 25-30.051(4) requires that breathalyzer machines be certified “between January 1, 2013 and December 31, 2013, and annually thereafter.”  Here, Driver’s breath was tested in 2013, but Director presented no evidence that the machine was tested in 2013.  Director’s only evidence was that the machine was tested in Feb. 2014.  Because Director failed to lay a proper foundation, the breath test results were inadmissible.  
Thornton v. Denney, 2015 WL 1245499 (Mo. App. W.D. March 17, 2015):
Petitioner/Defendant, who pleaded guilty in 2007 to DWI, was entitled to habeas relief on his claim that his prior municipal court SIS for DWI could not be used to enhance his sentence; this was true even though Defendant could have raised this claim in a Rule 24.035 motion, because habeas corpus is available to correct sentencing defects.
Facts:  Petitioner/Defendant pleaded guilty in 2007 to DWI.  His offense was enhanced from a Class A misdemeanor to a Class D felony because, as relevant here, he had a prior municipal court SIS for DWI.  In 2011, Defendant’s probation was revoked and his sentence executed.  He filed a habeas corpus case alleging that under Turner v. State, 245 S.W.3d 826 (Mo. banc 2008), his municipal court SIS could not be used to enhance his sentence to a felony.
Holding:  Defendant is correct that if Turner applies, his offense cannot be enhanced to a felony.  The State contends that because Defendant could have raised this issue in a Rule 24.035 case, he has waived it.  However, habeas can be used to correct “sentencing defects” where a sentence exceeds that permitted by law.  A petitioner seeking relief from a sentencing defect need not show “cause” for failure to raise the issue earlier.  To the extent that cases such as State ex rel. Simmons v.White, 866 S.W.2d 443 (Mo. banc 1993), state a more restrictive rule, they no longer accurately state the law.  The State also contends that Turner should not be applied retroactively.  But Defendant is not seeking retroactive application.  The statute at issue in Turner was in effect at the time of Defendant’s plea in 2007; it is not being applied retroactively.   No issue of retroactivity is presented when a later judicial decision interprets the meaning of a pre-existing statute.  Thus, Turner applies to Defendant, and Defendant’s offense is properly a Class A misdemeanor.  Because jurisdiction to revoke misdemeanor probation expired in 2009, the trial court lacked authority to revoke probation in 2011.  Defendant discharged and his conviction modified to a Class A misdemeanor.

State ex rel. Montgomery v. Harris, 95 Crim. L. Rep. 195 (Ariz. 4/22/14):
Holding:  Having a non-impairing metabolite of marijuana in one’s blood does not constitute prohibited DWI.

State v. Lukins, 95 Crim. L. Rep. 247 (Iowa 5/16/14):
Holding:  DWI Defendant, who was deprived of statutory right to an independent blood-alcohol test, is entitled to suppression of the results of the State’s test.

Byars v. State, 96 Crim. L. Rep. 110 (Nev. 10/16/14):
Holding:  (1)  Even though Defendant was suspected of driving while drugged (marijuana), 4th Amendment requires a warrant to do a blood draw; the natural dissipation of TCH from blood does not create exigent circumstances, per se.  (2)  State implied consent law is unconstitutional because it allows forcible extraction of blood rather than a criminal or administrative penalty if Driver refused consent; for consent to be valid under 4th Amendment, the person must be allowed to modify or revoke consent after it is given.




Escape Rule

U.S. v. Bokhari, 95 Crim. L. Rep. 534 (7th Cir. 7/3/14):
Holding:   Appellate court would review trial court’s denial of motion to dismiss charges against a Pakistani Defendant who was in Pakistan even though such motions to dismiss are usually not final, appealable orders and even though Defendant had left the country (so the “fugitive disentitlement” rule might ordinarily bar relief).  

Ethics 

U.S. v. Kentucky Bar Ass’n, 95 Crim. L. Rep. 613 (Ky. 8/21/14):
Holding:  Prosecutors, including federal prosecutors working in the State, cannot ethically require Defendants to waive claims of ineffective assistance of counsel as a condition of accepting a plea bargain.
	Editor’s Note:  Missouri Formal Ethics Opinion 126 adopts a similar rule in Missouri.

S.C. Bar Ethics Advisory Comm. Op. 14-02:
Holding:  A lawyer cannot ethically serve as Prosecutor in a City that forbids dismissals or plea deals as a matter of City policy unless the police approve them; Rule 3.8(a) states that a prosecutor cannot pursue a charge he knows is not supported by probable cause; Rule 3.8(a) makes prosecutorial discretion an ethical requirement that City’s policy vitiated.

Va. State Bar Standing Comm. On Legal Ethics, Proposed Opinion 1876, 96 Crim. L. Rep. 362 (Va. 11/20/14):
Holding:  Va. Bar to adopt Rule that prosecutors cannot ethically offer an unrepresented alien Defendant a plea offer that can get Defendant (unknowingly) deported, even if the offer involves no jail time; such conduct purposely exploits a Defendant’s lack of counsel.

Evidence

State v. Reynolds, 2015 WL 1090005 (Mo. App. W.D. March 10, 2015):
Holding:  “Screen shots” of a cell phone’s call logs were not hearsay because they were not statements made by a human declarant; they were admissible as computer-generated data that was not the result of human entries.  The admissibility of electronic data should be determined on the basis of the reliability and accuracy of the process used to create and obtain the data.

Alvarez v. Ercole, 95 Crim. L. Rep. 616 (2d Cir. 8/18/14):
Holding:  Defendant’s confrontation rights were violated where court preclude cross-examination of Officer about failing to follow leads that another suspect committed the crime; this precluded Defendant from his only defense that the police investigation had been incomplete and that this created reasonable doubt.
U.S. v. Vayner, 96 Crim. L. Rep. 80 (2d Cir. 10/3/14):
Holding:  Even though a social media page profile had Defendant’s picture and personal information displayed, this was not enough to authenticate the page; “the mere fact that a page with [Defendant’s] name and photograph happened to exist on the Internet … does not permit a reasonable conclusion that this page was created by [Defendant] or on his behalf.”

U.S. v. Garcia, 95 Crim. L. Rep. 241 (4th Cir. 5/15/14):
Holding:  Even though judge gave a cautionary instruction, trial court erred in allowing FBI agent who investigated the case to testify both as a fact witness and “expert” witness regarding the meaning of certain “drug lingo” used by witnesses in tapped telephone conversations. 

Blackson v. Rapelje, 96 Crim. L. Rep. 84 (6th Cir. 10/7/14):
Holding:  Habeas relief granted where trial judge allowed Prosecutor to present evidence of unavailable Witness’ prior testimony but prevented Defendant from presenting evidence that Witness had later recanted that testimony.

U.S. v. Bowling, 96 Crim. L. Rep. 208 (7th Cir. 11/7/14):
Holding:  Defendant charged with making a false statement on a gun purchase form that he was not currently being charged with a felony should have been allowed to question Prosecutor from the underlying state case about a pending plea deal to dismiss the felony; this would have provided Defendant with a defense, even if a weak one.

U.S. v. Christian, 95 Crim. L. Rep. 102 (9th Cir. 4/17/14):
Holding:  Even though Expert had examined Defendant for competency, Expert should not have been precluded from testifying about Defendant’s diminished capacity; trial court abused discretion in focusing on different standards for competency and diminished capacity, instead of whether the expert’s testimony would have helped the jury.

U.S. v. Medina-Copete, 95 Crim. L. Rep. 539 (10th Cir. 7/2/14):
Holding:  Officer should not have been permitted to testify as an “expert” that Defendant’s worship of Mexican saint “Santa Meurte” indicated that Defendant was involved in drug trafficking; his experience did not make him an expert on the connection between Santa Meurte and drug trafficking, his knowledge did not help the jury, and his opinion was not based on proper application of reliable scientific principles and methods.  	Editor’s Note:  The 8th Circuit reached a contrary result regarding this same officer-“expert” in U.S. v. Holmes, 751 F.3d 846 (8th Cir. 2014).  

U.S. v. Hill, 95 Crim. L. Rep. 190 (10th Cir. 4/28/14):
Holding:  FBI agent trained in “deception in statements and truth in statements” should not have been permitted to testify that Defendant’s statements to police were not credible, because this invaded province of jury to determine credibility.



State v. Ketchner, 96 Crim. L. Rep. 339 (Ariz. 12/18/14):
Holding:  Expert testimony about “separation violence” and other characteristics of couples in abusive relationships was inadmissible in murder trial of Defendant for killing his wife; such testimony invited jurors to find that Defendant’s character matched that of a domestic abuser who intended to kill their spouse.

Lynn v. State, 96 Crim. L. Rep. 183 (Ga. 11/3/14):
Holding:  Murder Defendant should have been allowed to present evidence of wife’s extramarital affairs to show that he killed her in heat of passion during an argument over her infidelity.

State v. Brown and State v. Dudley, 96 Crim. L. Rep. 301 (Iowa 12/5/14):
Holding:  Forensic Interviewer may not testify that Victim’s symptoms are consistent with sexual abuse trauma or that child Victim’s story was so “significant” that it warranted further “investigation”; such testimony puts a “stamp of scientific certainty” on Forensic Interviewer’s testimony and “tips the scales” against Defendant.

St. Clair v. Com., 95 Crim. L. Rep. 671 (Ky. 8/21/14):
Holding:  Even though murder Defendant escaped and then killed a second person, State cannot present victim-impact testimony about the second murder during the first murder’s penalty phase; the victim impact statute allowing “the impact of the crime upon the victim” means such evidence is limited to the murder for which Defendant is on trial.


State v. Lovejoy, 95 Crim. L. Rep. 51 (Me. 3/27/14):
Holding:  Prosecutor should not have been allowed to present evidence of Defendant’s pre-arrest, pre-Miranda silence after he told an investigator over the phone that he wanted to talk to a lawyer and then never called the investigator back.

State v. Payne, 96 Crim. L. Rep. 334 (Md. 12/11/14):
Holding:  Officer who seeks to testify about matching calls with cell tower location data must be qualified as an expert before being allowed to testify, even when Officer simply follows instructions that come with a batch of data from a cell phone provider.  

Com. v. Collins, 96 Crim. L. Rep. 330 (Mass. 12/17/14):
Holding:  Prosecutors can no longer ask eyewitnesses to identify defendants in court because this is akin to an otherwise inadmissible show-up identification and violates state constitution’s fairness guarantee; “under such circumstances, eyewitnesses may identify the defendant out of reliance on the prosecutor and in conformity with what is expected of them rather than because their memory is reliable.”

Smith v. State, 95 Crim. L. Rep. 103 (Miss. 4/17/14):
Holding:  A Facebook account was not properly authenticated where State presented evidence that the account purported to belong to an author, had a “grainy” photo of the purported author, and a Witness testified that the purported author was the person who sent a message; there needed to be more evidence of authorship, and the State needed to present the basis for Witness’ testimony that the message was from the purported author.

State v. Franks, 96 Crim. L. Rep. 87 (Mont. 10/8/14):
Holding:  A newspaper article that Defendant apparently had abused a different child was admissible to explain why Victim did not come forward sooner, but trial court erred in allowing State to argue that the article showed Defendant’s propensity to commit sex crimes and that he was a habitual child abuser.

State v. Lavalleur, 96 Crim. L. Rep. 15 (Neb. 9/19/14):
Holding:  Rape-shield law does not prevent Defendant from cross-examining Victim about a prior relationship with a third party where the purpose of the cross-exam was to explore whether Victim might have motive to lie about her interaction with Defendant; purpose was not to impugn Victim’s character; “The rape shield statute is not meant to prevent defendants from presenting relevant evidence, but to deprive them of the opportunity to harass and humiliate the complaining witness and divert the jury’s attention to irrelevant matters.”

Com. v. Walker, 95 Crim. L. Rep. 357 (Pa. 5/28/14):
Holding:  Penn. overturns ban on expert testimony regarding the reliability of eyewitness identification.

Com. v. Molina, 96 Crim. L. Rep. 245 (Pa. 11/20/14):
Holding:  Prosecutor violated Defendant’s state constitutional right to silence by arguing that jury should infer guilt from non-testifying Defendant’s pre-arrest refusal to answer questions by police about a missing person; pre-arrest silence cannot be used as evidence of guilt.

In re Way and In re Gonzalez, 95 Crim. L. Rep. 692 (S.C. 9/3/14):
Holding:  In SVP proceeding, State cannot question Defendant about an evaluation by an uncalled defense expert or urge jury to draw an adverse inference from Defendant’s failure to call the expert; the probative value of such questioning and argument is outweighed by the prejudicial effect.

State v. Gunderson, 96 Crim. L. Rep. 247 (Wash. 11/20/14):
Holding:  Victim’s testimony that the abuse with which Defendant was charged never occurred does not allow the State to impeach Victim with Defendant’s history of domestic violence unless the Victim made inconsistent statements; the probative value of the prior abuse isn’t sufficient to outweigh its potential to unfairly reflect Defendant’s criminal propensity.

State v. W.R. , 96 Crim. L. Rep. 183 (Wash. 10/30/14):
Holding:  Placing burden on Defendant to prove consent in a rape prosecution – even by preponderance of evidence -- violates due process.


State v. Humphries, 96 Crim. L. Rep. 138 (Wash. 10/23/14):
Holding:  Defense counsel cannot stipulate to an element of the offense without the client’s consent; here, defense counsel, over client’s objection, had stipulated that client had prior convictions in felon-in-possession prosecution in order to prevent jury from hearing about the nature of the prior convictions.  

Evidentiary Hearing (Rules 24.035 and 29.15)

Bridgewater v. State, 2015 WL 160833 (Mo. App. W.D. Jan. 13, 2015):
A motion to recall mandate can be used to present newly discovered evidence of guilty plea counsel’s ineffectiveness, which evidence was not available at the time of the original Rule 24.035 evidentiary hearing.
Facts:  Movant pleaded guilty, in an open plea, to three counts.  At the plea, the judge informed him he could receive up to life sentences on each count, but never informed him that the sentences could run consecutively.  The judge imposed three consecutive life sentences.  Movant later filed a Rule 24.035 motion, alleging that plea counsel had affirmatively misrepresented that he would receive concurrent sentences if he pleaded guilty.  At the evidentiary hearing, plea counsel testified that she did not have a “specific recall” or “specific details” of her discussion with Movant without looking at her notes, which were missing at the time of the hearing.  Counsel testified it was her “practice” to tell a client the “worst case scenario,” which would be consecutive sentences.  The motion court denied relief.  The Western District affirmed on appeal.  Subsequently, counsel’s notes were found.  The notes supported Movant’s claim that counsel indicated he would receive concurrent sentences.  Movant filed a motion to recall the mandate in his appeal, claiming this newly discovered evidence warranted relief.
Holding:  This is a case of first impression whether a motion to recall mandate can be used to present newly discovered evidence.  A motion to recall mandate can be used to remedy a deprivation of a defendant’s federal constitutional rights.  Here, unless the mandate is withdrawn, Movant’s ability to challenge whether he received effective assistance of counsel at his plea will be impaired.  Counsel’s notes were missing through no apparent fault or lack of diligence on the part of Movant.  The notes clearly corroborate Movant’s version of events.  The notes are contrary to counsel’s evidentiary hearing testimony and refute that she followed her standard “practice” of warning of consecutive sentences.  Further, the plea judge, in violation of Rule 24.02(b)(1), failed to warn Movant of the possibility of consecutive sentences.  Movant has no other apparent remedy besides a motion to recall mandate.  A Rule 29.07(d) motion cannot be used because it cannot be a substitute for the timely assertion of a claim in a Rule 24.035 motion.  Habeas corpus does not appear to be available, since this is not a claim of actual innocence or a procedurally defaulted claim that Movant was deprived of a fair trial.    Appellate court recalls its mandate, and remands case for further evidentiary hearing and new Findings on Movant’s claim that counsel misadvised him.




Experts

U.S. v. Garcia, 95 Crim. L. Rep. 241 (4th Cir. 5/15/14):
Holding:  Even though judge gave a cautionary instruction, trial court erred in allowing FBI agent who investigated the case to testify both as a fact witness and “expert” witness regarding the meaning of certain “drug lingo” used by witnesses in tapped telephone conversations. 

U.S. v. Christian, 95 Crim. L. Rep. 102 (9th Cir. 4/17/14):
Holding:  Even though Expert had examined Defendant for competency, Expert should not have been precluded from testifying about Defendant’s diminished capacity; trial court abused discretion in focusing on different standards for competency and diminished capacity, instead of whether the expert’s testimony would have helped the jury.

U.S. v. Medina-Copete, 95 Crim. L. Rep. 539 (10th Cir. 7/2/14):
Holding:  Officer should not have been permitted to testify as an “expert” that Defendant’s worship of Mexican saint “Santa Meurte” indicated that Defendant was involved in drug trafficking; his experience did not make him an expert on the connection between Santa Meurte and drug trafficking, his knowledge did not help the jury, and his opinion was not based on proper application of reliable scientific principles and methods.  	Editor’s Note:  The 8th Circuit reached a contrary result regarding this same officer-“expert” in U.S. v. Holmes, 751 F.3d 846 (8th Cir. 2014).  

U.S. v. Hill, 95 Crim. L. Rep. 190 (10th Cir. 4/28/14):
Holding:  FBI agent trained in “deception in statements and truth in statements” should not have been permitted to testify that Defendant’s statements to police were not credible, because this invaded province of jury to determine credibility.

State v. Ketchner, 96 Crim. L. Rep. 339 (Ariz. 12/18/14):
Holding:  Expert testimony about “separation violence” and other characteristics of couples in abusive relationships was inadmissible in murder trial of Defendant for killing his wife; such testimony invited jurors to find that Defendant’s character matched that of a domestic abuser who intended to kill their spouse.

State v. Brown and State v. Dudley, 96 Crim. L. Rep. 301 (Iowa 12/5/14):
Holding:  Forensic Interviewer may not testify that Victim’s symptoms are consistent with sexual abuse trauma or that child Victim’s story was so “significant” that it warranted further “investigation”; such testimony puts a “stamp of scientific certainty” on Forensic Interviewer’s testimony and “tips the scales” against Defendant.

State v. Payne, 96 Crim. L. Rep. 334 (Md. 12/11/14):
Holding:  Officer who seeks to testify about matching calls with cell tower location data must be qualified as an expert before being allowed to testify, even when Officer simply follows instructions that come with a batch of data from a cell phone provider.  


Com. v. Walker, 95 Crim. L. Rep. 357 (Pa. 5/28/14):
Holding:  Penn. overturns ban on expert testimony regarding the reliability of eyewitness identification.

Ex Post Facto

Department of Public Safety & Corrections v. Doe, 95 Crim. L. Rep. 538 (Md. 6/30/14):
Holding:  Where Maryland had held that requiring certain sex offenders to register was ex post facto under the Maryland constitution, Maryland courts had the power to order their names be removed from the registry and this was consistent with the federal SORNA.

Shepard v. Houston, 96 Crim. L. Rep. 209 (Neb. 11/7/14):
Holding:  New state statute that takes away “good time” credit from inmates if they refuse to give DNA samples cannot be applied retroactively to inmates who were convicted before the statute was passed. 

Doe v. State, 96 Crim. L. Rep. 558 (N.H. 2/12/15):
Holding:  Sex registration scheme which mandated lifetime registration without any judicial appeal was ex post facto because it was punitive; possibility of lifetime registration is constitutional only if the registrant has an opportunity for judicial review of whether continued registration is necessary.

Riley v. N.J. State Parole Bd., 96 Crim. L. Rep. 9 (N.J. 9/22/14):
Holding:  Statute requiring sex offenders to wear GPS monitor cannot be applied to Offenders who committed their crimes before the GPS law was enacted; statute is ex post facto because it imposes additional punishment to an already completed crime.


Findings of Fact, Conclusions of Law (Rules 24.035 and 29.15)

Dunlap v. State, 452 S.W.3d 257 (Mo. App. W.D. Jan. 13, 2015):
(1)  Where Movant alleges ineffective assistance of guilty plea counsel in failing to take actions at sentencing, correct standard for prejudice is whether Movant would have received a lower sentence but for counsel’s ineffectiveness; and (2) where motion court failed to make Findings on certain issues, Rule 78.07(c) requires that a motion to amend  judgment be filed requesting Findings on those issues in order to preserve the issue for appeal.  
Facts:  Movant, who had pleaded guilty and received a lengthy sentence, alleged that counsel was ineffective in failing to bring certain sentencing matters to the judge’s attention, which would have resulted in a lower sentence.  The motion court denied the claim on grounds that Movant’s decision to plead guilty would not have been different.  Movant raised a separate postconviction issue, on which the motion court failed to make Findings.  Movant filed a Rule 78.07(c) motion to amend judgment, but did not argue the failure to make Findings on that particular issue.
Holding:  (1)  For a claim of ineffective assistance at sentencing, Movant must show that but for counsel’s failures, his sentence would have been lower.  The motion court erroneously analyzed Movant’s claim as to how counsel’s performance affected the outcome of the plea, not the outcome of the sentencing phase of the proceeding.  Applying the wrong legal standard is reversible error.  Case remanded for new Findings applying correct legal standard.  (2)  Rule 78.07(c) requires that “error[s] relating to the form or language of the judgment, including the failure to make … required findings, must be raised in a motion to amend the judgment in order to be preserved for appellate review.”  Here, although Movant filed a 78.07(c) motion, he did not raise the failure to make Findings on the specific issue raised on appeal.  Therefore, the issue is not preserved for appeal and cannot be reviewed.

Guilty Plea

State v. Banks, 2015 WL 1546457 (Mo. App. W.D. April 7, 2015):
Where State had agreed as part of a plea bargain “not to file any other cases in which Defendant may have been a suspect in this series of offenses,” trial court did not err in dismissing new charges that Defendant was previously suspected of committing.
Facts:  In 1991, Defendant pleaded guilty to various sex offenses that occurred in the Westport area of Kansas City.  The plea agreement included a provision that the State would “not file any other cases in which Defendant may have been a suspect in this series of offenses.”  In 2012, based on new DNA testing, the State charged Defendant with several pre-1991 sex offenses.   Defendant filed a motion to dismiss based on the 1991 plea agreement.   The court dismissed various offenses that took place in Westport and where there was evidence presented that Defendant was a suspect before 1991.  The State appealed.
Holding:  The 1991 plea agreement prohibits the State from prosecuting Defendant for (1) any new charges that were part of the same “series of offenses,” and (2) in which Defendant was a known suspect at the time of the 1991 plea agreement.  Because Defendant filed the motion to dismiss, he has the burden of proving the new charges violate the 1991 agreement.  Here, the trial court found that Defendant was a known suspect in some of the new charges based on a lab analysis request in 1991 that Defendant was being investigated for the crimes.  The trial court found that Defendant was a known suspect in one home invasion rape, and that other charges were part of a small cluster of offenses occurring in Westport.  It was reasonable for the court to believe that because Defendant was a suspect in one of the cases, he was a suspect in all of them.  Motion dismissing charges affirmed.

U.S. v. Paladino, 96 Crim. L. Rep. 113 (3d Cir. 10/8/14):
Holding:  Even though Defendant’s plea agreement was for a stipulated sentence, he must still be given right of allocution.



U.S. v. Sanya, 96 Crim. L. Rep. 333 (4th Cir. 12/17/14):
Holding:  Defendants who claim judge participated in plea negotiations in violation of Rule 11 must show only a “reasonable probability” they would not have pleaded guilty without the judge’s actions; they need not show that “but for” the judge’s actions, they would have gone to trial.

U.S. v. Hemphill, 95 Crim. L. Rep. 195 (5th Cir. 5/2/14):
Holding:  Comments by judge about strength of State’s evidence and statements about how people who did not plead guilty got longer sentences constituted forbidden judicial participation in plea negotiations.

U.S. v. Morales Heredia, 96 Crim. L. Rep. 83 (9th Cir. 10/8/14):
Holding:  Gov’t implicitly breached plea agreement which called for recommending a low-end sentence when Gov’t undermined that recommendation by arguing Defendant’s criminal history and danger to the community.

U.S. v. Kentucky Bar Ass’n, 95 Crim. L. Rep. 613 (Ky. 8/21/14):
Holding:  Prosecutors, including federal prosecutors working in the State, cannot ethically require Defendants to waive claims of ineffective assistance of counsel as a condition of accepting a plea bargain.
	Editor’s Note:  Missouri Formal Ethics Opinion 126 adopts a similar rule in Missouri.

State v. Gilbert, 96 Crim. L. Rep. 156 (Ohio 10/21/14):
Holding:  Once Defendant has been sentenced, trial court’s jurisdiction ends and court has no authority to grant State’s motion to vacate the plea due to Defendant’s alleged breach of the plea agreement.

S.C. Bar Ethics Advisory Comm. Op. 14-02:
Holding:  A lawyer cannot ethically serve as Prosecutor in a City that forbids dismissals or plea deals as a matter of City policy unless the police approve them; Rule 3.8(a) states that a prosecutor cannot pursue a charge he knows is not supported by probable cause; Rule 3.8(a) makes prosecutorial discretion an ethical requirement that City’s policy vitiated.

State v. Dillard, 96 Crim. L. Rep. 251 (Wis. 11/26/14):
Holding:  Defendant was entitled to withdraw his plea where he was erroneously informed by his counsel, prosecutor and judge that he faced a mandatory sentence of LWOP if he did not accept the State’s plea offer and was convicted at trial; the erroneous advice regarding sentence undermined the voluntariness of accepting the plea offer vs. going to trial. 





Immigration

U.S. v. Gill, 95 Crim. L. Rep. 224 (2d Cir. 5/7/14):
Holding:  Vartelas v. Holder (U.S. 2012) allows certain noncitizens charged with illegally re-entering country after a felony conviction to collaterally challenge their deportation.

U.S. v. Aguelera-Rios, 95 Crim. L. Rep. 454 (9th Cir. 6/17/14):
Holding:  Alien Defendant convicted of illegal re-entry can challenge the underlying deportation under Moncrieffe v. Holder (U.S. 2013).

U.S. v. Raya-Vaca, 96 Crim. L. Rep. 205 (9th Cir. 11/10/14):
Holding:  Defendant convicted of illegal reentry following a prior deportation showed that he was prejudiced by the due process violations in the expedited removal proceedings because he may not have been removed since he came to U.S. very young, had a long-term relationship with a U.S. citizen, and had fathered U.S. children.

Com. v. DeJesus, 95 Crim. L. Rep. 271 (Mass. 5/19/14):
Holding:  Plea counsel’s advice to Defendant that his guilty plea would make him “eligible for deportation” was not specific enough under Padilla; counsel was required to advise that his deportation would be “presumptively mandatory” under federal law.

Va. State Bar Standing Comm. On Legal Ethics, Proposed Opinion 1876, 96 Crim. L. Rep. 362 (Va. 11/20/14):
Holding:  Va. Bar to adopt Rule that prosecutors cannot ethically offer an unrepresented alien Defendant a plea offer that can get Defendant (unknowingly) deported, even if the offer involves no jail time; such conduct purposely exploits a Defendant’s lack of counsel.

Ortega-Araiza v. State, 95 Crim. L. Rep. 575 (Wyo. 8/6/14):
Holding:  Counsel’s failure to inform Defendant that he would be deported upon his guilty plea was not cured by Judge’s generic warning that “certain felony convictions may be the basis for deportation”; Padilla required clear warning that deportation would result.


Indictment & Information

State v. Sisco, 2015 WL 1094821 (Mo. banc March 10, 2015):
(1) Even though State delayed trial three years and then entered a nolle prosequi to effectively get a further continuance, the State has complete discretion to dismiss and refile as long as double jeopardy has not attached and the statute of limitations has not expired; and (2) in issue of first impression, the standard of review for whether Defendant’s constitutional right to speedy trial was violated is de novo review, not “abuse of discretion.”
Facts:  Defendant was charged in 2006.  In 2008, Defendant announced ready and requested a speedy trial.  Various delays occurred thereafter due to problems with a State’s witness and the State providing late discovery.  Trial was then scheduled in April 2009, but in order to effectively get a continuance, the State entered a nolle prosequi on the trial date, and re-filed the charges later that same day.  Defendant filed a motion to dismiss with prejudice claiming violation of his right to speedy trial.  Defendant was eventually tried and convicted in late 2009.
Holding:  (1) Under Sec. 56.087, the State has complete discretion to dismiss and re-file a case as long as double jeopardy has not attached and the statute of limitations has not expired.  Once the State dismisses, the trial court has no power to dismiss with prejudice.  Defendant argues that allowing the State to dismiss and refile violates Klopfer v. North Carolina, 386 U.S. 213 (1967), because it would allow a case to go on indefinitely.  Missouri courts have distinguished Klopfer in the past, but here, Defendant never raised this argument to the trial court, so it is not preserved.   (2)  This Court has never articulated the standard of review for determining whether the constitutional right to speedy trial has been violated.  Under the post-1986 version of Sec. 545.780.5 and the constitution, if there is a violation of the constitutional right to speedy trial, the case must be dismissed.  While an abuse of discretion standard might have been appropriate before the 1986 statute, it no longer is.  The correct standard is de novo.  The Court does not apply a deferential standard of review, but makes its own conclusions with regard to whether a violation occurred.  Here, balancing the Barker v. Wingo factors, the Court finds no violation, although it does weigh the nolle prosequi “heavily” against the State.

State v. Dozier, 2015 WL 545931 (Mo. App. S.D. Feb. 10, 2015):
Holding:  Prosecutor may orally or in writing enter a nolle prosequi to a charge at any time before the case is submitted to a jury, and unless jeopardy has attached, the dismissal is without prejudice; after a prosecutor so dismisses a case, trial court has no jurisdiction to make the dismissal with prejudice.

State v. Baker, 96 Crim. L. Rep. 556 (S.C. 2/11/15):
Holding:  Indictment charging Defendant with committing child sex act sometime during a six-year span was overbroad and lacked specificity as to when the charged act occurred; court was unable to discern how Defendant “could effectively defend himself against a six-year time frame.”



Ineffective Assistance of Counsel

Dunlap v. State, 452 S.W.3d 257 (Mo. App. W.D. Jan. 13, 2015):
(1)  Where Movant alleges ineffective assistance of guilty plea counsel in failing to take actions at sentencing, correct standard for prejudice is whether Movant would have received a lower sentence but for counsel’s ineffectiveness; and (2) where motion court failed to make Findings on certain issues, Rule 78.07(c) requires that a motion to amend  judgment be filed requesting Findings on those issues in order to preserve the issue for appeal.  
Facts:  Movant, who had pleaded guilty and received a lengthy sentence, alleged that counsel was ineffective in failing to bring certain sentencing matters to the judge’s attention, which would have resulted in a lower sentence.  The motion court denied the claim on grounds that Movant’s decision to plead guilty would not have been different.  Movant raised a separate postconviction issue, on which the motion court failed to make Findings.  Movant filed a Rule 78.07(c) motion to amend judgment, but did not argue the failure to make Findings on that particular issue.
Holding:  (1)  For a claim of ineffective assistance at sentencing, Movant must show that but for counsel’s failures, his sentence would have been lower.  The motion court erroneously analyzed Movant’s claim as to how counsel’s performance affected the outcome of the plea, not the outcome of the sentencing phase of the proceeding.  Applying the wrong legal standard is reversible error.  Case remanded for new Findings applying correct legal standard.  (2)  Rule 78.07(c) requires that “error[s] relating to the form or language of the judgment, including the failure to make … required findings, must be raised in a motion to amend the judgment in order to be preserved for appellate review.”  Here, although Movant filed a 78.07(c) motion, he did not raise the failure to make Findings on the specific issue raised on appeal.  Therefore, the issue is not preserved for appeal and cannot be reviewed.

Bridgewater v. State, 2015 WL 160833 (Mo. App. W.D. Jan. 13, 2015):
A motion to recall mandate can be used to present newly discovered evidence of guilty plea counsel’s ineffectiveness, which evidence was not available at the time of the original Rule 24.035 evidentiary hearing.
Facts:  Movant pleaded guilty, in an open plea, to three counts.  At the plea, the judge informed him he could receive up to life sentences on each count, but never informed him that the sentences could run consecutively.  The judge imposed three consecutive life sentences.  Movant later filed a Rule 24.035 motion, alleging that plea counsel had affirmatively misrepresented that he would receive concurrent sentences if he pleaded guilty.  At the evidentiary hearing, plea counsel testified that she did not have a “specific recall” or “specific details” of her discussion with Movant without looking at her notes, which were missing at the time of the hearing.  Counsel testified it was her “practice” to tell a client the “worst case scenario,” which would be consecutive sentences.  The motion court denied relief.  The Western District affirmed on appeal.  Subsequently, counsel’s notes were found.  The notes supported Movant’s claim that counsel indicated he would receive concurrent sentences.  Movant filed a motion to recall the mandate in his appeal, claiming this newly discovered evidence warranted relief.
Holding:  This is a case of first impression whether a motion to recall mandate can be used to present newly discovered evidence.  A motion to recall mandate can be used to remedy a deprivation of a defendant’s federal constitutional rights.  Here, unless the mandate is withdrawn, Movant’s ability to challenge whether he received effective assistance of counsel at his plea will be impaired.  Counsel’s notes were missing through no apparent fault or lack of diligence on the part of Movant.  The notes clearly corroborate Movant’s version of events.  The notes are contrary to counsel’s evidentiary hearing testimony and refute that she followed her standard “practice” of warning of consecutive sentences.  Further, the plea judge, in violation of Rule 24.02(b)(1), failed to warn Movant of the possibility of consecutive sentences.  Movant has no other apparent remedy besides a motion to recall mandate.  A Rule 29.07(d) motion cannot be used because it cannot be a substitute for the timely assertion of a claim in a Rule 24.035 motion.  Habeas corpus does not appear to be available, since this is not a claim of actual innocence or a procedurally defaulted claim that Movant was deprived of a fair trial.    Appellate court recalls its mandate, and remands case for further evidentiary hearing and new Findings on Movant’s claim that counsel misadvised him.

Rollins v. State, 2015 WL 456261 (Mo. App. W.D. 2/3/15):
Holding:  Even though Defendant / 29.15 Movant requested “standby counsel” at his trial where he was proceeding pro se after rejecting the public defender, where the court conducted a proper Faretta hearing, Defendant / Movant’s waiver of counsel was unequivocal and direct appeal counsel was not ineffective in failing to challenge the waiver; Defendant / Movant has a constitutional right to counsel, but not a right to counsel of his own choosing.   

McCoy v. State, 2015 WL 1246556 (Mo. App. W.D. March 17, 2015):
Holding:  (1)  A denial of a Rule 29.07(d) motion to withdraw a guilty plea for manifest injustice after an SES is an appealable judgment because an SES is a final criminal conviction; by contrast, a denial of a 29.07(d) motion after an SIS is not a final appealable judgment because no final criminal conviction has been entered.  (2)  Where Defendant received an SES and, thus, was not delivered to the Department of Corrections, he was not eligible to pursue relief under Rule 24.035 (which requires delivery to DOC), but he could pursue his ineffective assistance claim via a Rule 29.07(d) motion to withdraw guilty plea for manifest injustice.   But (3) even though plea counsel failed to inform Juvenile-Defendant that he would be subject to lifetime GPS monitoring as a sex offender, counsel was not ineffective because this was a collateral consequence of conviction, and also there was no prejudice because there was no a reasonable probability that Defendant would have rejected the plea offer and gone to trial, since he was facing a lengthy sentence upon conviction at trial, rather than probation, and the evidence of guilt was strong.  (4)  Court refuses to consider claim that automatically imposing lifetime supervision and monitoring on juveniles constitutes cruel and unusual punishment and violates Graham v. Florida, 560 U.S. 48 (2010), because this issue was not raised in the trial court or briefed by the parties, but raised for the first-time at oral argument.

*  Woods v. Donald, ___ U.S. ___, 2015 WL 1400852 (U.S. March 30, 2015):
Holding:  (1)  Even though defense counsel was not in the courtroom during a portion of trial where matters about jointly-tried co-defendants were discussed, this did not violate clearly established federal law to warrant granting habeas relief; and (2) even though situation was “similar” to Cronic, Cronic did not address counsel’s absence during testimony about a jointly-tried co-defendant; “[I]f the circumstances of a case are only ‘similar to’ our precedents, then the state court’s decision is not ‘contrary to’ the holdings of those cases.” 



Mann v. Ryan, 96 Crim. L. Rep. 355 (9th Cir. 12/29/14):
Holding:  State court unreasonably applied federal law in applying a “preponderance of evidence” standard to a Strickland claim, rather than a standard of “reasonable probability” of a different outcome; a preponderance standard is higher than required by Strickland.

Vega v. Ryan, 95 Crim. L. Rep. 277 (9th Cir. 5/19/14):
Holding:  Counsel was ineffective in failing to read prior counsel’s trial file carefully enough to learn about helpful information in the file.

U.S. v. Roy, 95 Crim. L. Rep. 574 (11th Cir. 8/5/14):
Holding:  Where defense counsel was absent from an important State’s witness’ testimony for seven minutes because counsel was late returning from lunch, this violated Defendant’s right to counsel and, under Cronic, he need not show prejudice; the absence of counsel deprived Defendant of the opportunity to make objections and conduct effective cross-examination based on the direct.

DeBruce v. Alabama Dept. of Corrections, 95 Crim. L. Rep. 511 (11th Cir. 7/15/14):
Holding:  Death penalty counsel was ineffective for not investigating serious mental health issues raised by a competency report, and instead limiting the search for mitigation to discussion with Defendant’s mother.

Ex parte Whited, 96 Crim. L. Rep. 559 (Ala. 2/16/15):
Holding:  Defense counsel was ineffective in waiving closing argument before hearing the State’s closing argument.

Humphrey v. Walker, 95 Crim. L. Rep. 75 (Ga. 3/28/14):
Holding:  Death penalty counsel was ineffective with respect to Defendant’s competency to stand trial where counsel “gave up” trying to get a mental exam after Defendant refused to meet with a psychologist.

Rhoades v. State, 95 Crim. L. Rep. 423 (Iowa 6/13/14):
Holding:  Guilty plea counsel was ineffective in advising client to plead guilty to transmitting HIV when the evidence did not clearly show that there had been an exchange of bodily fluids sufficient to cause HIV/AIDS; having sex without notifying the partner of HIV status was insufficient proof of guilt, and also there was a question whether it was “medically true a person with a nondetectable viral load could transmit HIV.”  

U.S. v. Kentucky Bar Ass’n, 95 Crim. L. Rep. 613 (Ky. 8/21/14):
Holding:  Prosecutors, including federal prosecutors working in the State, cannot ethically require Defendants to waive claims of ineffective assistance of counsel as a condition of accepting a plea bargain.
	Editor’s Note:  Missouri Formal Ethics Opinion 126 adopts a similar rule in Missouri.


Com. v. DeJesus, 95 Crim. L. Rep. 271 (Mass. 5/19/14):
Holding:  Plea counsel’s advice to Defendant that his guilty plea would make him “eligible for deportation” was not specific enough under Padilla; counsel was required to advise that his deportation would be “presumptively mandatory” under federal law.

State v. Filholm, 95 Crim. L. Rep. 48 (Neb. 3/28/14):
Holding:  Defendant can raise ineffective assistance of counsel claims on direct appeal without alleging prejudice, because allegations of prejudice would likely require proof of facts outside the appellate record.

State v. O’Neil, 96 Crim. L. Rep. 81 (N.J. 10/6/14):
Holding:  Appellate counsel was ineffective in failing to bring to appellate court’s attention new case law that likely would have caused reversal of Defendant’s conviction, even though new case law was decided after Defendant’s case had already been taken under submission; “appellate counsel could have no strategic reason for not raising a ruling that presumably would lead to a new trial for his client.”

Com. v. Daniels, 96 Crim. L. Rep. 157 (Pa. 10/30/14):
Holding:  Death penalty counsel was ineffective in failing to consult with a mental health expert after seeing school records indicating Defendant was a slow learner, moved a lot and was placed in classes for students with social or emotional problems.

Ortega-Araiza v. State, 95 Crim. L. Rep. 575 (Wyo. 8/6/14):
Holding:  Counsel’s failure to inform Defendant that he would be deported upon his guilty plea was not cured by Judge’s generic warning that “certain felony convictions may be the basis for deportation”; Padilla required clear warning that deportation would result.

Interrogation – Miranda – Self-Incrimination – Suppress Statements


U.S. v. Thompson, 96 Crim. L. Rep. 228 (3d Cir. 11/19/14):
Holding:   Even though Defendant expressed a desire to cooperate with authorities, delay in his presentment outside the six-hour safe harbor created by federal presentment rules required his confession be suppressed.

U.S. v. Borostowski, 96 Crim. L. Rep. 383 (7th Cir. 12/31/14):
Holding:  Defendant was “in custody” for Miranda purposes where more than a dozen police executed a search warrant at his home and confined him to a small bedroom for three hours; a reasonable person would not have felt free to leave from the overwhelming show of police force.

U.S. v. Ramirez-Estrada, 749 F.3d 1129 (9th Cir. 2014):
Holding:  The use of defendant's post-Miranda silence to impeach his trial testimony, that he approached primary inspection area of port of entry not in an attempt to reenter the United States illegally, but only to seek help for his jaw injury, for which he believed he would get treatment from federal officials based on court's recommendation during previous incarceration in United States, violated his rights under Doyle v. Ohio; defendant's negative response to booking officer's question asking if he had any health problems, like a heart condition or diabetes, which referred to potentially life-threatening conditions, and his statement that he had a broken nose in response to question asking if he had any tattoos or scars, were not directly inconsistent with his testimony, and it was only his silence as to his jaw injury that was relevant to impeach him.

U.S. v. Preston, 95 Crim. L. Rep. 213 (9th Cir. 5/12/14):
Holding:  Police interrogation tactics do not have to be coercive before a court can consider the individual characteristics of Defendant (low intelligence) in deciding if confession was voluntary.

U.S. v. Pimental, 95 Crim. L. Rep. 452 (9th Cir. 6/24/14):
Holding:  A four-day delay in Defendant’s presentment before a judge caused by a Monday holiday and a Detective’s decision to interrogate a cooperative accomplice wasn’t “reasonable and necessary” under McNabb/Mallory rule on admissibility of confessions.

Sessoms v. Grounds, 96 Crim. L. Rep. 10 (9th Cir. 9/22/14):
Holding:  Defendant unequivocally invoked 5th Amendment right to counsel where he asked police interrogator if there was “any possible way that I could have a lawyer present while we do this” and “that’s what my dad asked me to ask you guys – give me lawyer.”

U.S. v. Gilbreath, 96 Crim. L. Rep. 359 (C.A.A.F. 12/18/14):
Holding:  Military-reservist-Defendant is entitled to same Miranda-type warnings as active duty personnel.

McDade v. State, 96 Crim. L. Rep. 302 (Fla. 12/11/14):
Holding:  Even though child sex victim made secret recordings of Defendant pressuring her to have sex, such recordings must be suppressed under state law prohibiting interception of oral communications unless all parties consent; it was for the Legislature, not the court, to carve out an exception for recordings that provide evidence of crime; the court rejected the argument that Defendant had no expectation of privacy that society would accept as reasonable in his statements. 

State v. Monteil, 96 Crim. L. Rep. 359 (Haw. 12/23/14):
Holding:  Judge, in advising defendants about right to testify or not, must also inform them that if they exercise their right not to testify, that fact can’t be used by the fact-finder.

Bond v. State, 95 Crim. L. Rep. 245 (Ind. 5/13/14):
Holding:  Defendant’s confession was involuntary where police exploited racial fears by telling him he’d face a rural jury of “white people” who aren’t “from your part of the  hood”; this went to the “very fabric” of justice system by exploiting memories of “days gone by” when a man could spend his life in prison because of his race.

Bartley v. Com., 96 Crim. L. Rep. 135 (Ky. 10/23/14):
Holding:  Even though Defendant agreed to be interviewed by police but not about a murder, Defendant was allowed to selectively invoke the right to silence, and did not waive her right to silence; thus, State should not have been allowed to present her pre-arrest, post-Miranda silence as substantive evidence of guilt; this was true even though Defendant talked some about the murder during the interview.

State v. Lovejoy, 95 Crim. L. Rep. 51 (Me. 3/27/14):
Holding:  Prosecutor should not have been allowed to present evidence of Defendant’s pre-arrest, pre-Miranda silence after he told an investigator over the phone that he wanted to talk to a lawyer and then never called the investigator back.

In re Grand Jury Investigation, 96 Crim. L. Rep. 421 (Mass. 1/12/15):
Holding:   Where a search warrant was needed to obtain a Defendant’s cell phone (but warrant has not been sought), Grand Jury cannot obtain the cell phone by subpoenaing it, and this is true even though Defendant gave the cell phone to his lawyer; “If a client could not be compelled to produce materials because of the right against self-incrimination, and if the client transfers the material to the attorney for the provision of legal advice, an attorney likewise cannot be compelled to produce them.”

Com. v. Powell, 95 Crim. L. Rep. 392 (Mass. 6/6/14):
Holding:  Mass. continues bright-line rule requiring suppression of any statements made by Defendant when the delay between arrest and arraignment is more than six hours. 

Downey v. State, 95 Crim. L. Rep. 621 (Miss. 8/7/14):
Holding:  Defendant invoked Miranda rights by saying she had a lawyer and “I could use him,” such that interrogation should have ceased.

State v. Juranek, 95 Crim. L. Rep. 51 (Neb. 4/4/14):
Holding:  Officer’s personal knowledge that Defendant had a “propensity to talk without being interrogated” proved that Officer had, in fact, “interrogated” him before giving Miranda warnings; thus, where Defendant was talking to himself about the crime, and Officer said “do you want to tell it to me?”, this was “interrogation” for Miranda purposes because Officer should have known his question was likely to elicit an incriminating response.

State v. McKenna, 96 Crim. L. Rep. 15 (N.H. 9/9/14):
Holding:  Even though Defendant was stopped by police in his own yard, where he was told he was not free to leave and was accusatorily questioned for more than an hour, he was “in custody” for Miranda purposes and should have been warned. 



In re B.C., 96 Crim. L. Rep. 509 (N.H. 1/29/15):
Holding:  Whether an arrestee being detained at a police station is “in custody” for Miranda purposes is judged by the customary definition of “custody” and “interrogation,” and not by the standards of Maryland v. Shatzer, 559 U.S. 98 (2010), which govern interrogation of persons already incarcerated in prison.  

State v. Antonio T., 96 Crim. L. Rep. 160 (N.M. 10/23/14):
Holding:  Even though school officials need not give Miranda warnings when questioning students about a school disciplinary matter, any statements elicited aren’t admissible in a subsequent delinquency proceeding unless the State proves that Juvenile made a knowing, intelligent and voluntary waiver of their right to remain silent.

People v. Dunbar, 96 Crim. L. Rep. 202 (N.Y. 10/28/14):
Holding:  Where Officers prefaced their Miranda warnings with a scripted preamble telling suspects that this would be their “only opportunity” to tell their side of the story; if there is anything they want the police to investigate, they need to say so now; if they have an alibi; or if “your version of what happened is different from what we’ve been told,” this was their opportunity to tell their side, these preambles rendered the Miranda warnings ineffective because a reasonable person would believe that it was in their best interest to tell their story immediately.

People v. Johnson, 96 Crim. L. Rep. 335 (N.Y. 12/17/14):
Holding:  Even though represented-Defendant agreed to help police solve a second crime, Defendant’s statements about the second crime cannot be used against Defendant if made in the absence of his lawyer; New York has rule that once an attorney enters a proceeding, police can’t question the defendant in the attorney’s absence unless the defendant and attorney execute a waiver.

Com. v. Molina, 96 Crim. L. Rep. 245 (Pa. 11/20/14):
Holding:  Prosecutor violated Defendant’s state constitutional right to silence by arguing that jury should infer guilt from non-testifying Defendant’s pre-arrest refusal to answer questions by police about a missing person; pre-arrest silence cannot be used as evidence of guilt.

People v. Friday, 95 Crim. L. Rep. 48 (Cal. App. 3/27/14):
Holding:  State law requiring convicted sex offenders to waive “any privilege against self-incrimination as a condition of probation” violates 5th Amendment.

Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

U.S. v. Sanya, 96 Crim. L. Rep. 333 (4th Cir. 12/17/14):
Holding:  Defendants who claim judge participated in plea negotiations in violation of Rule 11 must show only a “reasonable probability” they would not have pleaded guilty without the judge’s actions; they need not show that “but for” the judge’s actions, they would have gone to trial.

U.S. v. Hemphill, 95 Crim. L. Rep. 195 (5th Cir. 5/2/14):
Holding:  Comments by judge about strength of State’s evidence and statements about how people who did not plead guilty got longer sentences constituted forbidden judicial participation in plea negotiations.

U.S. v. Harden, 95 Crim. L. Rep. 505 (7th Cir. 7/14/14):
Holding:  Magistrate judges are not authorized to accept guilty pleas even when the parties consent.

Brown v. U.S., 95 Crim. L. Rep. 67 (11th Cir. 4/7/14):
Holding:  Federal magistrates lack authority to issue final judgments on habeas corpus motions under 28 USC 2255, and lack authority to try and sentence for federal misdemeanors.

U.S. v. Janssen, 95 Crim. L. Rep. 102 (C.A.A.F.  4/15/14):
Holding:  Congress did not authorize appointment of a civilian to act as an appellate military judge.

State v. Gilbert, 96 Crim. L. Rep. 156 (Ohio 10/21/14):
Holding:  Once Defendant has been sentenced, trial court’s jurisdiction ends and court has no authority to grant State’s motion to vacate the plea due to Defendant’s alleged breach of the plea agreement.

State v. Harrison, 96 Crim. L. Rep. 492 (Wis. 1/22/15):
Holding:  Erroneous denial of change of judge cannot be harmless error, because this would nullify the statutory right to change of judge.


Jury Instructions


State v. Kuehnlein, 2015 WL 1119554 (Mo. App. E.D. March 10, 2015):
Even though the testimony did not fully support an acquittal of the greater offense of second-degree domestic assault or a conviction on the lesser offense of third-degree domestic assault, Defendant was entitled to instruction on third-degree domestic assault because jury was entitled to accept part of Victim’s testimony, part of Defendant’s, and reject the rest, which allowed for an acquittal of the greater offense and conviction on the lesser.
Facts:  Defendant was charged with second-degree domestic assault, Sec. 565.073.  Victim testified Defendant choked her during an argument.  Defendant testified he became upset when he found that Victim had drugs, and that Victim bit Defendant on the thumb and wouldn’t let go.  Defendant testified he put his hands on Victim’s throat to get her to release his thumb.  The trial court refused Defendant’s request for an instruction on third-degree domestic assault, Sec. 565.074.
Holding:  The trial court must give a lesser-included offense instruction if there is a basis for acquitting the Defendant of the greater offense and convicting of the lesser.  Sec. 565.074 provides that a person commits third-degree domestic assault if they attempt to cause or recklessly cause physical injury.  Defendant contends that his putting his hands on Victim’s throat intended to cause physical injury, but not choking, which is the differential element here.  The State claims that there is no evidence to acquit of the greater because there is no evidence that Defendant intended to cause physical injury, since his testimony was that he put his hands on Victim’s throat to get her to stop biting his thumb.  The State’s argument fails, however, because it limits the jury’s discretion to either completely believe Victim or Defendant.  “We reject the false dichotomy offered by the State because a fundamental principle of Missouri law recognizes the jury’s discretion to believe all, none, or any part of any witness’s testimony.”  The jury was free to believe part of Victim’s testimony, part of Defendant’s and reject the rest.  Victim testified Defendant choked her, but she could breathe.  Defendant testified he didn’t choke Victim, but did put his hands on her throat to get her to release his thumb. Viewing the evidence in the light most favorable to Defendant, the jury could find that Defendant did not choke Victim, but attempted to cause physical injury.  This provides a basis to acquit of second-degree domestic assault, and convict of third-degree domestic assault, so the instruction should have been given.

State v. Sanders, 2015 WL 456404 (Mo. App. W.D. Feb. 3. 2015):
Involuntary manslaughter is a “nested” lesser-included offense of second degree murder, and Defendant was entitled to the lesser instruction without having to present evidence in support of it.
Facts:  Defendant was convicted of second degree murder.  State’s Witness testified that Defendant kicked Victim until she was nearly dead, and then wrapped a sheet around her head.  Victim was found with a sheet and towel around her neck.  Medical Examiner testified that Victim died of blunt force trauma and strangulation.  Defendant testified he was acting in self-defense after Victim attacked him, and that he did not wrap anything around Victim’s head.  The court submitted instructions on voluntary manslaughter and self-defense, but refused an instruction on involuntary manslaughter.
Holding:  Defendant was entitled to instruction on involuntary manslaughter because jury could have found he acted recklessly, rather than knowingly, in cause Victim’s death, or that he acted in self-defense but recklessly used a degree of force that was a gross deviation from what a reasonable person would have used to protect himself.  Involuntary manslaughter is a “nested” lesser-included offense of second degree murder, i.e., it is comprised of a subset of the elements of the charged offense and it is impossible to commit the greater without necessarily committing the lesser.  When a defendant requests a “nested” lesser-included offense instruction, it must be given.  Although “knowingly” and “recklessly” are different mental states, Sec. 562.021.4 provides that each mental state is included in the higher mental state.  Thus, “knowingly” encompasses “recklessly.”  Thus, Defendant was entitled to an involuntary manslaughter instruction without any additional proof on his part.  The Eastern District, in State v. Randle (Mo. App. E.D. Oct. 7, 2014), held that were the difference between a greater and lesser charge is a different mental element, there needs to be some affirmative evidence on the lesser in order to mandate an instruction, but the Western District disagrees.  The State argues that the Medical Examiner’s testimony about strangulation as the cause of death renders the evidence insufficient to submit involuntary manslaughter.  But the jury is free to believe all, part or none of the Medical Examiner’s testimony.  The voluntary manslaughter instruction tested whether Defendant caused the victim’s death under the influence of sudden passion arising from adequate cause.  It did not test whether Defendant acted recklessly rather than knowingly.  Conviction reversed and remanded for new trial.  

U.S. v. Hawkins, 96 Crim. L. Rep. 484 (7th Cir. 1/26/15):
Holding:  Jury instruction erroneously defined “honest services” bribery as including acceptance of a payment with an intent to be rewarded; treating bribery as including acceptance of a gratuity violates Skilling v. U.S., 561 U.S. 358 (2010); a payment that does not entail a plan to change how the employee does his job is not a bribe or kickback.

U.S. v. Mayfield, 96 Crim. L. Rep. 204 (7th Cir. 11/13/14):
Holding:  Trial court should have given an entrapment instruction; “When an accused is able to present ‘some evidence’ from which a reasonable jury could find inducement and lack of predisposition then the trial judge must instruct the jury on entrapment and the Gov’t must prove beyond a reasonable doubt either that the accused was predisposed to commit the charged crime, or that there was no Gov’t inducement.”  Court clarifies what is meant by “inducement” and “predisposition,” and emphasizes that prior convictions for similar conduct do not automatically show predisposition.

Com. v. Liebenow, 96 Crim. L. Rep. 275 (Mass. 11/25/14):
Holding:  When rebutting Defendant’s affirmative defense that he lacked specific intent to steal because he thought the property was abandoned, State must prove beyond a reasonable doubt that Defendant’s subjective belief was a pretense or sham, not that it was unreasonable; the specific intent to steal is negated by a finding that Defendant held an honest, albeit mistaken, belief that he was entitled to the property; Defendant’s intent must be judged subjectively, not objectively.

Com. v. Fajita, 96 Crim. L. Rep. 513 (Mass. 1/27/15):
Holding:  Public access to judicial records requires courts to release juror names after trial unless there are special reasons for confidentiality, other than jurors’ personal preference that their names not be released.

Com. v. Gomes, 96 Crim. L. Rep. 419 (Mass. 1/12/15):
Holding:  Various principles of eyewitness identification are so well established that a jury instruction must be given on them regardless of whether an expert is called to testify; instruction must inform jury (1) that human memory does not operate like a video recorder that can replay what happened; (2) a witness’ level of confidence in an identification may not indicate its accuracy; (3) high levels of stress reduce likelihood of accurate identification; (4)  information from other witnesses or outside sources can affect reliability and inflate witness’ confidence; (5)  viewing the same person in multiple identification procedures increases risk of misidentification.




State v. Condon, 96 Crim. L. Rep. 424 (Wash. 1/8/15):
Holding:  Defendant charged with premeditated murder is entitled to instruction on second degree intentional murder even though he is also charged with felony-murder, for which second degree murder is not a lesser included charge.



Jury Issues – Batson – Striking of Jurors – Juror Misconduct

State v. Ess, 2015 WL 162008 (Mo. banc Jan. 13, 2015):
(1)  Even though New Trial Motion was filed one-day late when Circuit Clerk would not accept it the day before because an attached affidavit was not notarized, Circuit Clerk had no authority to reject the filing and New Trial Motion would be deemed timely-filed; (2) Juror engaged in intentional nondisclosure when Juror failed to answer questions on voir dire about bias, and later said to other Jurors that this was “an open and shut case;” and (3) the 1995 through 2002 version of first-degree child molestation, Secs. 566.067.1 and 566.010(3) (1995 – 2002) did not include touching a victim “through clothing;” thus, evidence was insufficient to convict even though Defendant put Victim’s hand on Defendant’s clothed penis.
Facts:  Defendant was convicted of various sex offenses.  After trial, Defendant sought to timely file a New Trial Motion, which had attached an affidavit from a juror about juror misconduct.  The Circuit Clerk refused to accept the New Trial Motion because the affidavit was not notarized.  This could not be resolved until the next day, by which time the New Trial Motion was untimely.  At the New Trial Motion hearing, Defendant sought to have the New Trial Motion deemed timely-filed.  On the merits, a Juror submitted an affidavit and testified that during a recess during voir dire, a different Juror (No. 3) said this was an “open and shut case.” 
Holding:   (1)  The State contends the juror nondisclosure issue is not preserved because the New Trial Motion was untimely filed.  Generally, a trial court has no authority to extend the time for filing a New Trial Motion beyond that allowed in Rule 29.11(b).  Here, however, the Circuit Clerk refused to file the tendered New Trial Motion in the absence of some clear prohibition in law, rule or specific court order.  The Clerk was obligated to accept the filing when tendered.  Thus, the New Trial Motion should be deemed timely filed because it was tendered (but rejected) within the time allowed by Rule 29.11(b).  If the motion was defective, the remedy was for a party to move to strike it, not for the Clerk to refuse to file it.  (2)  Juror No. 3 was asked numerous questions on voir dire about whether he could be fair and impartial.  Defense counsel specifically asked if any juror held any preconceived notions of guilt or innocence.  Juror No. 3 did not answer.  Intentional nondisclosure occurs when there is no reasonable inability to comprehend the information asked by a question, and the prospective juror’s forgetfulness in failing to answer is unreasonable.   Given the extensive questions asked of the venire, there is no possibility that Juror No. 3 failed to comprehend the issue being asked.  Any purported forgetfulness is not reasonable here.  Thus, the non-disclosure was “intentional.”   Bias and prejudice is presumed where “intentional” nondisclosure occurs.  The State argues that Defendant did not call Juror No. 3 to testify, but Defendant is permitted to prove his claim of nondisclosure through other evidence than Juror No. 3.  Defendant called another Juror to testify that No. 3 said this was an “open and shut case.”  The State argues that this statement does not mean that Juror No. 3 favored the State because Juror No. 3 could have favored the defense.  But this is inconsequential because a bias toward either side is material.   New trial ordered on all counts except first degree child molestation, for which evidence was insufficient because the relevant version of the statute in effect at time of crime did not criminalize touching “through clothing.” 

*  Warger v. Shauers, ___ U.S. ___, 96 Crim. L. Rep. 293 (U.S. 12/9/14):
Holding:  Fed. R. Evid. 606(b), which bars the use of statements made in the course of jury deliberations from being used to impeach a verdict (with certain exceptions), prohibits trial court from considering a juror affidavit detailing alleged juror dishonesty; however, footnote 3 states that there may be cases of “juror bias so extreme” where 606(b) would not apply.    According to commentators for the Criminal Law Reporter, footnote 3 leaves open the door that juror bias regarding racial, ethnic or religious prejudice may be so egregious to violate fair trial rights and may possibly be shown by juror affidavits or testimony.

*  Jones v. U.S., 96 Crim. L. Rep. 93, ___ U.S. ___  (U.S. 10/14/14):
Holding:  Justices Scalia, Thomas, Ginsburg issue statement opposing denial of cert. on whether a jury (as opposed to a judge) must do the fact-finding necessary for a sentence not to be “substantively unreasonable.”  These Justices state that under Apprendi and its progeny, “any fact necessary to prevent a sentence from being substantively unreasonable – thereby exposing the defendant to the longer sentence – is an element that must be either admitted by the defendant or found by the jury.  It may not be found the by the judge.”  The Justices believe the Supreme Court should decide this issue.

U.S. v. Catone, 96 Crim. L. Rep. 113 (4th Cir. 10/15/14):
Holding:   Before Defendant’s offense of making false statements to receive federal benefits can be enhanced to a felony because the amount is over $1,000, a jury (not judge) must find that the amount was over $1,000; under Apprendi, a jury must find the facts that increase the maximum penalty for a crime.

Barnes v. Jones, 95 Crim. L. Rep. 219 (4th Cir. 5/5/14):
Holding:  State court unreasonably applied federal law in not granting hearing on claim that juror discussed a Bible passage with her pastor during deliberations, and then shared that information with other jurors.

U.S. v. Salazar, 95 Crim. L. Rep. 194 (5th Cir. 5/2/14):
Holding:  Even though Defendant confessed at trial, judge erred in instructing jury to find him guilty because 6th Amendment right to jury trial still requires that the jury be the determiner of guilt and the jury could choose not to believe the confession.

U.S. v. Reid, 95 Crim. L. Rep. 319 (6th Cir. 5/20/14):
Holding:  Where Defendant was entitled to 10 peremptory challenges but only got 9 due to a mistake by the judge, this violated Fed. Rule Crim. P. 24, even though the jury that was empaneled was fair; however, Defendant wasn’t prejudiced because he didn’t use all the 9 peremptories.

U.S. v. Tomlinson, 95 Crim. L. Rep. 671 (6th Cir. 8/20/14):
Holding:  Batson objection must be raised contemporaneously with opponent’s peremptory strikes or, at the latest, before the jury is sworn and the rest of the voir dire panel is dismissed.  

U.S. v. Hernandez-Estrada, 95 Crim. L. Rep. 187 (9th Cir. 4/30/14):
Holding:  There are multiple permissible ways to show underrepresentation in jury pools, including absolute disparity, comparative disparity, statistical significance, absolute impact, and disparity of risk.

U.S. v. Peters, 96 Crim. L. Rep. 552 (C.A.A.F. 2/12/15):
Holding:  Judge must err on side of caution and remove a member of court marital panel if they have an “unusually strong bond” (relationship) with the Prosecutor that would undermine perceptions of fairness; here, Prosecutor served as legal counsel to court martial panel member on other matters, which created appearance of unfairness.  

People v. Hensley, 95 Crim. L. Rep. 554 (Cal. 7/31/14):
Holding:  Death sentence reversed where Juror consulted with his Minister about “mercy and sympathy” during penalty phase deliberations.

Sells v. State, 96 Crim. L. Rep. 482 (Del. 1/27/15):
Holding:   Jointly tried co-defendants who exercise peremptory challenges independently cannot be held jointly responsible for each other’s Batson violation, absent evidence the two defense counsel were colluding.

McCoy v. State, 96 Crim. L. Rep. 492 (Del. 1/20/15):
Holding:  Court erred in determining that Defendant violated Batson against a 15th juror where court had ruled that the first 14 peremptories were proper; remedy for erroneous denial of the 15th peremptory is new trial.

Oswalt v. State, 96 Crim. L. Rep. 160 (Ind. 10/22/14):
Holding:  Appellate court may review denial of motion to strike potential juror for cause, regardless of whether potential juror actually served on jury, where the party making the challenge was unable to remove the juror because it had used up all its peremptories.

Ramirez v. State, 95 Crim. L. Rep. 223 (Ind. 4/29/14):
Holding:  Where a Defendant shows that jurors had improper extra-judicial contact about a matter before the jury, there is a rebuttable presumption of prejudice, and burden shifts to the prosecution to show the contact was harmless.




State v. Soto, 95 Crim. L. Rep. 69 (Kan. 4/11/14):
Holding:  Procedure that allows judges to impose LWOP for 50 years if they find certain aggravating circumstances violates 6th Amendment right to have a jury find all elements of the criminal offense.  

Johnson v. Com.,  96 Crim. L. Rep. 358 (Ky. 12/18/14):
Holding:  Prosecutor’s strike of juror violated Batson where explanation given was he went to high school with juror and had “personal knowledge” of her; this wasn’t a specific, race-neutral reason.

In re Grand Jury Investigation, 96 Crim. L. Rep. 421 (Mass. 1/12/15):
Holding:   Where a search warrant was needed to obtain a Defendant’s cell phone (but warrant has not been sought), Grand Jury cannot obtain the cell phone by subpoenaing it, and this is true even though Defendant gave the cell phone to his lawyer; “If a client could not be compelled to produce materials because of the right against self-incrimination, and if the client transfers the material to the attorney for the provision of legal advice, an attorney likewise cannot be compelled to produce them.”

Com. v. McGhee, 96 Crim. L. Rep. 559 (Mass. 2/13/15):
Holding:  Trial judge presented with a report that a juror was sleeping, should have done more than just monitor the juror for the rest of the trial.

State v. Lamar, 95 Crim. L. Rep. 393 (Wash. 6/12/14):
Holding:  Where trial court substituted an alternate juror during deliberations, this violated the constitutional right to a unanimous jury since new juror had not participated in prior deliberations.

Juvenile


In re: Branch v. Cassady, 2015 WL 160718 (Mo. App. W.D. Jan. 13, 2015)(transferred to Supreme Court 3/31/15):
Miller (banning mandatory life without parole sentences for juveniles) is retroactive in Missouri, which uses the Linkletter-Stovall test for retroactivity.
Facts:  Petitioner, who was 17 at time of guilty plea to first degree murder in 2000, brought state habeas action, alleging that he was entitled to relief under Miller v. Alabama, 132 S.Ct. 2455 (2012).
Holding:  Habeas review guards against legally unauthorized sentences.  Miller held that a sentence of life-without-parole imposed on juveniles violates the 8th Amendment unless mitigating factors were considered prior to imposition of the sentence.  In deciding whether Miller is retroactive, there are two dominant approaches – the Linkletter-Stovall test, and the Teague test.  The U.S. Supreme Court uses the Teague test for determining retroactivity in federal court, but states are free to use less-restrictive tests, such as the older Linkletter-Stovall.  Missouri uses the Linkletter-Stovall test, which considers (a) the purpose to be served by the new standards, (b) the extent of reliance by law enforcement authorities on the old standards, and (c) the effect on the administration of justice by retroactive application of the new standards.  Here, the purpose of Miller is to protect juveniles from cruel and unusual punishment.  Miller goes to the integrity of the process by which liberty is taken – this favors retroactivity.  There is no evidence law enforcement relied on mandatory life without parole in performing its duties, so this factor is neutral.  Regarding the third factor, although there will be some burden on courts, prosecutors and law enforcement, the gravity of the right involved outweighs the burden.  Western District also notes that although Teague does not control its analysis, most courts which have applied Teague have found that Miller is retroactive.  When Miller is considered to have been in effect at the time of Petitioner’s sentencing, mandatory LWOP without considering mitigating factors was not a sentence that was lawfully authorized.  Therefore, Petitioner’s case is remanded for resentencing.     

McCoy v. State, 2015 WL 1246556 (Mo. App. W.D. March 17, 2015):
Holding:  (1)  A denial of a Rule 29.07(d) motion to withdraw a guilty plea for manifest injustice after an SES is an appealable judgment because an SES is a final criminal conviction; by contrast, a denial of a 29.07(d) motion after an SIS is not a final appealable judgment because no final criminal conviction has been entered.  (2)  Where Defendant received an SES and, thus, was not delivered to the Department of Corrections, he was not eligible to pursue relief under Rule 24.035 (which requires delivery to DOC), but he could pursue his ineffective assistance claim via a Rule 29.07(d) motion to withdraw guilty plea for manifest injustice.   But (3) even though plea counsel failed to inform Juvenile-Defendant that he would be subject to lifetime GPS monitoring as a sex offender, counsel was not ineffective because this was a collateral consequence of conviction, and also there was no prejudice because there was no a reasonable probability that Defendant would have rejected the plea offer and gone to trial, since he was facing a lengthy sentence upon conviction at trial, rather than probation, and the evidence of guilt was strong.  (4)  Court refuses to consider claim that automatically imposing lifetime supervision and monitoring on juveniles constitutes cruel and unusual punishment and violates Graham v. Florida, 560 U.S. 48 (2010), because this issue was not raised in the trial court or briefed by the parties, but raised for the first-time at oral argument.

U.S. v. Howard, 96 Crim. L. Rep. 272 (4th Cir. 12/4/14):
Holding:  Upward variance under USSG was “substantively unreasonable” for a repeat offender whose prior felonies were committed when he was 18 years old or younger; court should recognize recent U.S. Supreme Court cases regarding diminished culpability of juveniles, and take into account that the prior offenses were committed when Defendant was a juvenile.  

People v. Gutierrez, 95 Crim. L. Rep. 214 (Cal. 5/5/14):
Holding:  Statutory presumption in favor of life in prison without parole violates Miller’s ban on mandatory LWOP sentences for juveniles.

In re Alonzo J., 95 Crim. L. Rep. 50 (Cal. 4/3/14):
Holding:  California’s  Rules of Court, which expressly require counsel for Juvenile to consent to Juvenile pleading guilty before Juvenile can plead, also require counsel’s consent for Juvenile to enter Alford plea, even though the Rules state Juvenile “may enter a plea of no contest…subject to approval of the court.” 

State v. Lyle, 95 Crim. L. Rep. 539 (Iowa 7/18/14):
Holding:  State law mandating that certain Juveniles serve mandatory minimum sentences violates Iowa Constitution because it deprives sentencing judges of ability to consider mitigating circumstances.

State v. Ali, 96 Crim. L. Rep. 86 (Minn. 10/8/14):
Holding:  Where Juvenile was sentenced to LWOP in violation of Miller, remedy is re-sentencing under a procedure that complies with Miller.

In re State, 95 Crim. L. Rep. 671 (N.H. 8/29/14):
Holding:  Miller’s ban on automatic LWOP for juveniles is retroactive on collateral review.

State v. Antonio T., 96 Crim. L. Rep. 160 (N.M. 10/23/14):
Holding:  Even though school officials need not give Miranda warnings when questioning students about a school disciplinary matter, any statements elicited aren’t admissible in a subsequent delinquency proceeding unless the State proves that Juvenile made a knowing, intelligent and voluntary waiver of their right to remain silent.

In re J.B., 96 Crim. L. Rep. 350 (Pa. 12/29/14):
Holding:  Automatic lifetime registration and supervision of Juvenile sex offenders violates due process in light of evidence showing Juveniles have low recidivism rates and Miller v. Alabama’s (U.S. 2012) direction that juvenile factors be considered.

Aiken v. Byars, 96 Crim. L. Rep. 201 (S.C. 11/12/14):
Holding:  Miller bars non-mandatory LWOP for juveniles where judge failed to consider Juvenile’s youth and mitigating circumstances; “Miller does more than ban mandatory life sentencing schemes for juveniles; it establishes an affirmative requirement that courts fully explore the impact of the defendant’s juvenility on the sentence rendered.”

Lewis v. State, 95 Crim. L. Rep. 193 (Tex. Crim. App. 4/30/14):
Holding:  States can comply with Miller by modifying juvenile sentences of LWOP to life in prison with parole, without providing individualized sentencing hearings to present mitigating evidence.

Bear Cloud v. State, 95 Crim. L. Rep. 684 (Wyo. 9/10/14):
Holding:  8th Amendment prohibits juvenile life sentences that are the functional equivalent of LWOP; “functional equivalent” means a bright-line 39 years or more, because this is the rule the U.S. Sentencing Commission uses as the equivalent of a life sentence.

State v. Mares, 96 Crim. L. Rep. 140 (Wyo. 10/9/14):
Holding:  Miller’s ban on automatic LWOP for juveniles is retroactive.

Mental Disease or Defect – Competency – Chapter 552

State ex rel. Clayton v. Griffith, 2015 WL 1442957 (Mo. banc March 14, 2015):
Holding:  Sec. 552.060.2 (regarding competency to be executed) is constitutional because it merely allows the DOC to assert that a Defendant is not competent to be executed; it does not limit a Defendant’s own right to seek a judicial determination of competency.  The Defendant may raise his incompetency via a writ of habeas corpus directly in the Supreme Court. 

People v. Holt, 96 Crim. L. Rep. 228 (Ill. 11/20/14):
Holding:  The 6th Amendment right to counsel does not guarantee a defendant the right to an attorney who will argue that client is competent; where attorney believes client is not competent, attorney fulfills their obligation by investigating competency independently of the State, and taking appropriate action thereafter.  

Presence at Trial

People v. Rivera, 95 Crim. L. Rep. 392 (N.Y. 6/10/14):
Holding:  Defendant’s absence when trial judge provided supplemental jury instructions to jurors was structural error requiring new trial, even though defense counsel did not object.

Privileges

In re Grand Jury Investigation, 96 Crim. L. Rep. 421 (Mass. 1/12/15):
Holding:   Where a search warrant was needed to obtain a Defendant’s cell phone (but warrant has not been sought), Grand Jury cannot obtain the cell phone by subpoenaing it, and this is true even though Defendant gave the cell phone to his lawyer; “If a client could not be compelled to produce materials because of the right against self-incrimination, and if the client transfers the material to the attorney for the provision of legal advice, an attorney likewise cannot be compelled to produce them.”

State v. Babson, 95 Crim. L. Rep. 248 (Or. 5/15/14):
Holding:  Legislators’ “speech or debate” privilege does not shield them from answering questions about their roles in enforcing a law regulating protests on the capitol grounds.


Probable Cause To Arrest

Wesby v. District of Columbia, 95 Crim. L. Rep. 691 (D.C. Cir. 9/2/14):
Holding:  Even though party guests were trespassing at a residence (some unwittingly), Officers violated 4th Amendment by arresting everyone at the party when Officers knew that one of the trespassers had told the other party guests that she lived at the residence.

Public Trial

Com. v. Fajita, 96 Crim. L. Rep. 513 (Mass. 1/27/15):
Holding:  Public access to judicial records requires courts to release juror names after trial unless there are special reasons for confidentiality, other than jurors’ personal preference that their names not be released.

Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

State ex rel. Clayton v. Griffith, 2015 WL 1442957 (Mo. banc March 14, 2015):
Holding:  Sec. 552.060.2 (regarding competency to be executed) is constitutional because it merely allows the DOC to assert that a Defendant is not competent to be executed; it does not limit a Defendant’s own right to seek a judicial determination of competency.  The Defendant may raise his incompetency via a writ of habeas corpus directly in the Supreme Court. 

Waring v. State, 2015 WL 1548957 (Mo. App. S.D. April 7. 2015):
Holding:  Where indigent Movant files postconviction case, appointment of counsel is mandatory under Rule 24.035(e).

Dunlap v. State, 452 S.W.3d 257 (Mo. App. W.D. Jan. 13, 2015):
(1)  Where Movant alleges ineffective assistance of guilty plea counsel in failing to take actions at sentencing, correct standard for prejudice is whether Movant would have received a lower sentence but for counsel’s ineffectiveness; and (2) where motion court failed to make Findings on certain issues, Rule 78.07(c) requires that a motion to amend  judgment be filed requesting Findings on those issues in order to preserve the issue for appeal.  
Facts:  Movant, who had pleaded guilty and received a lengthy sentence, alleged that counsel was ineffective in failing to bring certain sentencing matters to the judge’s attention, which would have resulted in a lower sentence.  The motion court denied the claim on grounds that Movant’s decision to plead guilty would not have been different.  Movant raised a separate postconviction issue, on which the motion court failed to make Findings.  Movant filed a Rule 78.07(c) motion to amend judgment, but did not argue the failure to make Findings on that particular issue.
Holding:  (1)  For a claim of ineffective assistance at sentencing, Movant must show that but for counsel’s failures, his sentence would have been lower.  The motion court erroneously analyzed Movant’s claim as to how counsel’s performance affected the outcome of the plea, not the outcome of the sentencing phase of the proceeding.  Applying the wrong legal standard is reversible error.  Case remanded for new Findings applying correct legal standard.  (2)  Rule 78.07(c) requires that “error[s] relating to the form or language of the judgment, including the failure to make … required findings, must be raised in a motion to amend the judgment in order to be preserved for appellate review.”  Here, although Movant filed a 78.07(c) motion, he did not raise the failure to make Findings on the specific issue raised on appeal.  Therefore, the issue is not preserved for appeal and cannot be reviewed.

Bridgewater v. State, 2015 WL 160833 (Mo. App. W.D. Jan. 13, 2015):
A motion to recall mandate can be used to present newly discovered evidence of guilty plea counsel’s ineffectiveness, which evidence was not available at the time of the original Rule 24.035 evidentiary hearing.
Facts:  Movant pleaded guilty, in an open plea, to three counts.  At the plea, the judge informed him he could receive up to life sentences on each count, but never informed him that the sentences could run consecutively.  The judge imposed three consecutive life sentences.  Movant later filed a Rule 24.035 motion, alleging that plea counsel had affirmatively misrepresented that he would receive concurrent sentences if he pleaded guilty.  At the evidentiary hearing, plea counsel testified that she did not have a “specific recall” or “specific details” of her discussion with Movant without looking at her notes, which were missing at the time of the hearing.  Counsel testified it was her “practice” to tell a client the “worst case scenario,” which would be consecutive sentences.  The motion court denied relief.  The Western District affirmed on appeal.  Subsequently, counsel’s notes were found.  The notes supported Movant’s claim that counsel indicated he would receive concurrent sentences.  Movant filed a motion to recall the mandate in his appeal, claiming this newly discovered evidence warranted relief.
Holding:  This is a case of first impression whether a motion to recall mandate can be used to present newly discovered evidence.  A motion to recall mandate can be used to remedy a deprivation of a defendant’s federal constitutional rights.  Here, unless the mandate is withdrawn, Movant’s ability to challenge whether he received effective assistance of counsel at his plea will be impaired.  Counsel’s notes were missing through no apparent fault or lack of diligence on the part of Movant.  The notes clearly corroborate Movant’s version of events.  The notes are contrary to counsel’s evidentiary hearing testimony and refute that she followed her standard “practice” of warning of consecutive sentences.  Further, the plea judge, in violation of Rule 24.02(b)(1), failed to warn Movant of the possibility of consecutive sentences.  Movant has no other apparent remedy besides a motion to recall mandate.  A Rule 29.07(d) motion cannot be used because it cannot be a substitute for the timely assertion of a claim in a Rule 24.035 motion.  Habeas corpus does not appear to be available, since this is not a claim of actual innocence or a procedurally defaulted claim that Movant was deprived of a fair trial.    Appellate court recalls its mandate, and remands case for further evidentiary hearing and new Findings on Movant’s claim that counsel misadvised him.

McCoy v. State, 2015 WL 1246556 (Mo. App. W.D. March 17, 2015):
Holding:  (1)  A denial of a Rule 29.07(d) motion to withdraw a guilty plea for manifest injustice after an SES is an appealable judgment because an SES is a final criminal conviction; by contrast, a denial of a 29.07(d) motion after an SIS is not a final appealable judgment because no final criminal conviction has been entered.  (2)  Where Defendant received an SES and, thus, was not delivered to the Department of Corrections, he was not eligible to pursue relief under Rule 24.035 (which requires delivery to DOC), but he could pursue his ineffective assistance claim via a Rule 29.07(d) motion to withdraw guilty plea for manifest injustice.   But (3) even though plea counsel failed to inform Juvenile-Defendant that he would be subject to lifetime GPS monitoring as a sex offender, counsel was not ineffective because this was a collateral consequence of conviction, and also there was no prejudice because there was no a reasonable probability that Defendant would have rejected the plea offer and gone to trial, since he was facing a lengthy sentence upon conviction at trial, rather than probation, and the evidence of guilt was strong.  (4)  Court refuses to consider claim that automatically imposing lifetime supervision and monitoring on juveniles constitutes cruel and unusual punishment and violates Graham v. Florida, 560 U.S. 48 (2010), because this issue was not raised in the trial court or briefed by the parties, but raised for the first-time at oral argument.

Thornton v. Denney, 2015 WL 1245499 (Mo. App. W.D. March 17, 2015):
Petitioner/Defendant, who pleaded guilty in 2007 to DWI, was entitled to habeas relief on his claim that his prior municipal court SIS for DWI could not be used to enhance his sentence; this was true even though Defendant could have raised this claim in a Rule 24.035 motion, because habeas corpus is available to correct sentencing defects.
Facts:  Petitioner/Defendant pleaded guilty in 2007 to DWI.  His offense was enhanced from a Class A misdemeanor to a Class D felony because, as relevant here, he had a prior municipal court SIS for DWI.  In 2011, Defendant’s probation was revoked and his sentence executed.  He filed a habeas corpus case alleging that under Turner v. State, 245 S.W.3d 826 (Mo. banc 2008), his municipal court SIS could not be used to enhance his sentence to a felony.
Holding:  Defendant is correct that if Turner applies, his offense cannot be enhanced to a felony.  The State contends that because Defendant could have raised this issue in a Rule 24.035 case, he has waived it.  However, habeas can be used to correct “sentencing defects” where a sentence exceeds that permitted by law.  A petitioner seeking relief from a sentencing defect need not show “cause” for failure to raise the issue earlier.  To the extent that cases such as State ex rel. Simmons v.White, 866 S.W.2d 443 (Mo. banc 1993), state a more restrictive rule, they no longer accurately state the law.  The State also contends that Turner should not be applied retroactively.  But Defendant is not seeking retroactive application.  The statute at issue in Turner was in effect at the time of Defendant’s plea in 2007; it is not being applied retroactively.   No issue of retroactivity is presented when a later judicial decision interprets the meaning of a pre-existing statute.  Thus, Turner applies to Defendant, and Defendant’s offense is properly a Class A misdemeanor.  Because jurisdiction to revoke misdemeanor probation expired in 2009, the trial court lacked authority to revoke probation in 2011.  Defendant discharged and his conviction modified to a Class A misdemeanor.

*  Lopez v. Smith,  ___ U.S. ___, 96 Crim. L. Rep. 33  (U.S. 10/6/14):
Holding:  Federal courts can rely only on U.S. Supreme Court precedent, not circuit precedent, in determining whether a constitutional principle is “clearly established” under AEDPA; State court did not violate “clearly established” federal law when it gave an accomplice liability instruction even though the State tried the case on a theory that Defendant personally killed victim.

*  Glebe v. Frost, ___ U.S. ____, 96 Crim. L. Rep. 206 (U.S. 11/17/14):
Holding:  Circuit court cannot use its own circuit precedent to determine if a state court violated “clearly established” federal law in denying relief; only U.S. Supreme Court rulings constitute “clearly established” federal law under AEDPA; Petitioner had contended he was entitled to habeas relief based on limitation of his defense counsel’s closing argument.

*  Jennings v. Stephens, ___ U.S. ___, 135 S.Ct. 793 (Jan. 14, 2015):
Holding:  Habeas petitioners who are granted relief on some grounds, but not others, may in an appeal by the State defend the judgment on grounds rejected by the district court, without a taking a cross-appeal or a obtaining a certificate of appealability.

*  Woods v. Donald, ___ U.S. ___, 2015 WL 1400852 (U.S. March 30, 2015):
Holding:  (1)  Even though defense counsel was not in the courtroom during a portion of trial where matters about jointly-tried co-defendants were discussed, this did not violate clearly established federal law to warrant granting habeas relief; and (2) even though situation was “similar” to Cronic, Cronic did not address counsel’s absence during testimony about a jointly-tried co-defendant; “[I]f the circumstances of a case are only ‘similar to’ our precedents, then the state court’s decision is not ‘contrary to’ the holdings of those cases.” 

*  Christeson v. Roper, ___ U.S. ___, 96 Crim. L. Rep. 415 (U.S. 1/20/15):
Holding:  18 USC 3559 allows habeas petitioners to receive substitute appointed counsel where original appointed counsel failed to file petitioner’s habeas petition on time and thereby created a conflict of interest regarding whether their abandonment of petitioner should allow equitable tolling.  

Sanchez v. Roden, 95 Crim. L. Rep. 320 (1st Cir. 5/28/14):
Holding:  Federal court can consider new evidence once it determines state court unreasonably applied federal law.  

Cuevas v. U.S., 96 Crim. L. Rep. 520 (1st Cir. 2/11/15):Holding:  Even though errors in applying USSG aren’t usually cognizable under Sec. 2255, prisoners whose punishments were increased under USSG on basis of prior state convictions may use 2255 to challenge their sentences when the state priors were vacated due to “exceptional circumstances”; here, prisoner’s state conviction was vacated due to falsification of test results by state crime lab.

U.S. v. Gill, 95 Crim. L. Rep. 224 (2d Cir. 5/7/14):
Holding:  Vartelas v. Holder (U.S. 2012) allows certain noncitizens charged with illegally re-entering country after a felony conviction to collaterally challenge their deportation.

Cox v. Horn, 95 Crim. L. Rep. 676 (3d Cir. 8/7/14):
Holding:  U.S. Supreme Court’s decisions in Martinez v. Ryan (2012) and Trevino v. Thaler (2013), which created grounds to allow certain habeas petitioners to raise ineffective assistance claims they did not raise in state court, can justify reopening a case through Rule 60(b)(6). 


Whiteside v. U.S., 95 Crim. L. Rep. 66 (4th Cir. 4/8/14):
Holding:  Erroneous application of career offender guidelines is a “fundamental miscarriage of justice” that can be corrected on collateral review, even though the motion was filed late under 28 USC 2255

Barnes v. Jones, 95 Crim. L. Rep. 219 (4th Cir. 5/5/14):
Holding:  State court unreasonably applied federal law in not granting hearing on claim that juror discussed a Bible passage with her pastor during deliberations, and then shared that information with other jurors.

In re Campbell, 95 Crim. L. Rep. 243 (5th Cir. 5/13/14):
Holding:  Where prosecutors failed to disclose results of IQ tests of Defendant showing he had low IQ, Defendant was entitled to file a successive habeas petition and receive a stay of execution.

Clifton v. Carpenter, 96 Crim. L. Rep. 357 (6th Cir. 12/24/14):
Holding:  Petitioner did not fail to exhaust state remedies for federal habeas purposes even though his state appeal was denied over failure to pay fees and court costs; “access to the courts cannot be contingent on wealth.”

Harris v. Haeberlin, 95 Crim. L. Rep. 313 (6th Cir. 5/28/14):
Holding:  Where the 6th Circuit had previously found in this case that the state court had unreasonably applied federal law and had remanded the case, the district court was not barred by Pinholster in hearing newly discovered evidence (of a Batson violation) because the purpose of this evidence was not to determine if the state court unreasonably applied federal law, since that had already been determined affirmatively.

Socha v. Boughton, 95 Crim. L. Rep. 596 (7th Cir. 8/14/14):
Holding:  Petitioner was entitled to equitable tolling for his habeas petition where “unusual obstacles” prevented him from filing; Petitioners’ lawyer didn’t timely turn over the trial file, and Petitioner’s ability to do legal research on the prison computers was very limited.

U.S. v. Sellner, 96 Crim. L. Rep. 335 (8th Cir. 12/15/14):
Holding:  Where a pro se prisoner/petitioner files a second motion for federal habeas relief before the first one has been adjudicated, the second motion should be liberally construed as a motion to amend the pending motion, not a prohibited successive motion.

Camacho v. Hobbs, 96 Crim. L. Rep. 491 (8th Cir. 1/21/15):
Holding:  The one-year time for filing habeas didn’t start to run until the 30-day period for filing a direct appeal expired, even if the defendant wasn’t entitled to appeal his guilty plea under state law; AEDPA intends finality to be determined through uniform federal principles not by reference to rules that may vary from state to state.

U.S. v. Reeves, 96 Crim. L. Rep. 339 (9th Cir. 12/15/14):
Holding:  Where prisoner/petitioner’s sentence ended on a Sunday, district court had no jurisdiction to hear petitioner’s habeas petition that was filed on the following Monday, even though usual civil rules extend a limitations period ending on a weekend to the following Monday; 18 USC 2255 by its express terms requires a petitioner be “in custody” to seek habeas relief.


Gibbs v. Legrand, 96 Crim. L. Rep. 8 (9th Cir. 9/17/14):
Holding:  Habeas petitioner was allowed equitable tolling where his attorney failed to tell him that his state postconviction case had been decided and failed to answer repeated requests for updates on the case.

Mann v. Ryan, 96 Crim. L. Rep. 355 (9th Cir. 12/29/14):
Holding:  State court unreasonably applied federal law in applying a “preponderance of evidence” standard to a Strickland claim, rather than a standard of “reasonable probability” of a different outcome; a preponderance standard is higher than required by Strickland.

Hernandez v. Spearman, 95 Crim. L. Rep.  671 (9th Cir. 8/22/14):
Holding:  The prison “mailbox rule” applies to a habeas petition even though petitioner got a fellow inmate to deliver the petition to prison authorities.

Ezell v. U.S., 96 Crim. L. Rep. 490 (9th Cir. 1/23/15):
Holding:  Court deciding whether to allow petitioner to file a second or successive habeas can still allow petitioner to proceed even if the court has missed the 30-day statutory deadline under 2244(b)(3)(D) for granting or denying such motion.

Hurles v. Ryan, 95 Crim. L. Rep. 264 (9th Cir. 5/16/14):
Holding:  Where state postconviction judge made factual findings about her own conduct in regard to allegation of her bias without an adversarial evidentiary hearing, this was a defect in the state fact-finding that rendered the determination of facts unreasonable for AEDPA purposes.  

Frost v. Van Boening, 95 Crim. L. Rep. 189 (9th Cir. 4/29/14):
Holding:  State court unreasonably applied federal law in upholding limitation on counsel’s closing argument which prohibited counsel from arguing both reasonable doubt as to guilt and duress; this violated right to present a closing argument, and right to have a jury determine all elements of guilt.

Doe v. Jones, 95 Crim. L. Rep. 597 (10th Cir. 8/12/14):
Holding:  “Stay and abey” procedure for mixed habeas petitions can be used in some circumstances where a petition contains only a single, unexhausted claim.




Brown v. U.S., 95 Crim. L. Rep. 67 (11th Cir. 4/7/14):
Holding:  Federal magistrates lack authority to issue final judgments on habeas corpus motions under 28 USC 2255, and lack authority to try and sentence for federal misdemeanors.

State v. Gilbert, 96 Crim. L. Rep. 156 (Ohio 10/21/14):
Holding:  Once Defendant has been sentenced, trial court’s jurisdiction ends and court has no authority to grant State’s motion to vacate the plea due to Defendant’s alleged breach of the plea agreement.

Sanctions

U.S. v. Farah, 95 Crim. L. Rep. 689 (6th Cir. 9/11/14):
Holding:   Where Witness was convicted of criminal contempt for refusing to testify at a trial, double jeopardy precluded Witness from being convicted of criminal contempt again for refusing to testify at another person’s trial regarding the same “area of refusal” from the first trial; the contempt was continuing and the Gov’t cannot tack on multiple punishments for refusing to testify about the same matter.


U.S. v. Tillman, 95 Crim. L. Rep. 488 (9th Cir. 6/30/14):
Holding:  Even though court-appointed Attorney told court he would “suspend work” unless he was paid more quickly by the court, this was not an attempt to “extort” the court and did not warrant referring Attorney to the State Bar for discipline; attorneys are allowed to criticize the court for slow payment of fees.


Search and Seizure – Suppression Of Physical Evidence

State v. Selvy, 2015 WL 1549036 (Mo. App. E.D. April 7, 2015):
Where Officer stopped Defendant for a license plate violation but repeatedly requested that Defendant consent to a search, drugs found during the search must be suppressed because Officer prolonged stop longer than necessary to carry out its original lawful purpose, and the alleged consent was not voluntary because Officer used an overwhelming show of authority to badger Defendant into consenting. 
Facts:  Officer was on “drug patrol.”  He stopped Defendant-Driver for a license plate violation; Defendant did not have a front license plate.  Officer had Defendant come to Officer’s car, and patted down Defendant.  Officer found nothing illegal in this pat down.  As the stop continued, Officer repeatedly asked Defendant for consent to search his car.  Defendant repeatedly said “no.”  Officer said he was going to have to call a drug dog.  Defendant continued to respond that he did not want to consent to search.  Officer eventually sat Defendant on the curb and said “Last chance, man.”  At that point, Defendant consented.  Officer searched car and found drugs.  Defendant filed a motion to suppress.  At the hearing, Officer testified he thought Defendant was participating in criminal activity because he was nervous, he answered questions deceptively and he was in a high-crime area known for drugs.  The stop was recorded on video.  Based on the video, the trial court found that Defendant did not look particularly nervous, although he may have looks “stoned.”  The trial court suppressed the drugs.  The State appealed.
Holding:  The initial stop for the license plate violation was a valid stop.  However, a lawful stop for a traffic offense can continue only for the time necessary for reasonable investigation of the traffic offense.  The State argues that because the total time here was only 15 minutes, the stop time was reasonable.  However, a traffic stop does not pass constitutional muster merely because of the length of time elapsed.  It is the events surrounding the stop by which the 4th Amendment analyzes the stop.  Here, Officer clearly abandoned the original purpose of the stop and began investigating for drugs.  Officer did not even write a citation for the missing license plate.  Officer can prolong a traffic stop beyond the initial purpose only if there is reasonable suspicion of illegal activity, but here the court found none.  Even though the court thought Defendant looked “stoned,” this was a gratuitous remark; neither the Officer nor the State sought to uphold the search on this basis in the trial court, so appellate court won’t consider it.  Defendant’s consent was not voluntarily given because Office was in full uniform with a gun, emphasized his authority, made Defendant sit on a curb, repeatedly asked for consent, and told him “last chance.”  Suppression affirmed.  

State v. Thompson, No. SD33492 (Mo. App. S.D. April 8, 2015):
Holding:  Where trial court entered an order on a suppression motion that “suppressing the evidence for inadequate probable cause is consistent with the cases supplied by defense counsel,” the order was too vague for the appellate court to have jurisdiction to consider the State’s appeal; the trial court’s order was not a definitive ruling on a motion to suppress.
Discussion:  The State appeals what purports to be an order granting Defendant’s motion to suppress.  Sec. 547.200 authorizes the State to appeal grants of motions to suppress.  But here, the order does not have the substantive effect of suppressive evidence; it is too vague.  The order never definitely rules on the motion to suppress; the trial court’s conclusion is unclear.  As a result, the appellate court lacks jurisdiction to hear an appeal under 547.200.

State v. Cardwell, 452 S.W.3d 263 (Mo. App. W.D. Jan. 13, 2015):
Officer had no reasonable suspicion or probable cause to stop a car which was driving slowly on a narrow, gravel road at 1:00 a.m. and which signaled Officer to drive around the car.
Facts:  At 1:00 a.m., Officer observed Defendant-Driver driving slowly on a gravel road.  As Officer approached from behind, Defendant waved Officer to pass car.  Officer activated his lights and stopped Defendant to investigate if “everything was okay.”   Defendant was intoxicated, and charged with DWI.  Defendant argued the stop was without reasonable suspicion or probable cause of illegal activity, and evidence found after the stop must be suppressed.
Holding:    An objective view of the facts leading up to the stop fails to reveal any specific, articulable facts or inferences that would reasonably warrant the stop.  Officer had not observed Defendant commit any traffic offense.  Driving slowly on a narrow, gravel road at night and stopping when approached quickly from behind is not conduct to cause a reasonable conclusion that criminal activity is taking place.  Circumstances that may stimulate mere curiosity are insufficient to permit an investigatory stop.  Motion to suppress should have been granted.

State v. Robinson, 2015 WL 658741 (Mo. App. W.D. Feb. 17, 2015):
Search warrant affidavit based on “confidential informants” was invalid where the informants’ reliability was alleged in only conclusory fashion, and the affidavit did not include a specific time and place when drugs were seen, the informants did not specifically state that they personally observed drugs, and the information was stale because more than 30 days old.  However, evidence was admissible under “good faith” exception to exclusionary rule because police acted in reasonable reliance on a facially valid warrant and there was no showing of systemic negligence by police in careless preparation of warrants.
Facts:   Police sought and obtained a search warrant based on information from “confidential informants.”  The search warrant affidavit said in conclusory fashion that the informants were “reliable.”  Defendant moved to suppress evidence based on the search warrant affidavit.   The trial court granted the motion to suppress based solely on the search warrant affidavit.  No evidentiary hearing was held.  The State appealed.
Holding:  Basing a warrant on hearsay statements of “confidential informants” requires that the informant learned the information through personal observation and that the informant’s statements are corroborated through other sources.  Here, the affidavit says the informants are “reliable” but provides no factual support for that.  Nor does the affidavit indicate whether the informants personally witnessed any events.  An Officer’s statement that “affiants have received reliable information from a credible person and believe” the information is likewise inadequate, because a mere conclusory statement that gives the judge no basis at all for making a judgment on probable cause is insufficient.  Also, the informants say drugs were in the house in the “last 30 days.”  Probable cause must exist when a warrant is issued, not at some earlier time. There are no Missouri cases which approve of information that is 30 days old.  The information here was stale.  The warrant violated the 4th Amendment.  Nevertheless, the appellate court applies the good faith exception to the exclusionary rule because Officers acted in reasonable reliance on a facially valid warrant.  The trial court had refused to apply the good faith exception because it found that police were systematically negligent in regard to preparation of warrant affidavits.  But appellate court holds that since there was no evidentiary hearing, there is no evidence to support this finding by the trial court. 

*  Grady v. North Carolina, ___ U.S. ___, 2015 WL 1400850 (U.S. March 30, 2015):
Holding:   (1) Requiring sex offenders to submit to GPS monitoring is a “search” under the Fourth Amendment, regardless of whether such requirement is “civil” or criminal, because attaching a GPS device to the body is a physical intrusion of a protected area;   and (2) Fourth Amendment requires such a search be “reasonable” under the totality of the circumstances, including the nature and purpose of the search and the extent to which the search intrudes upon reasonable privacy expectations.




U.S. v. Starks, 96 Crim. L. Rep. 79 (1st Cir. 10/8/14):
Holding:  Even though Driver wasn’t authorized to drive rental car under terms of rental car agreement, Driver had standing to challenge a traffic stop that led to his arrest.

Harris v. O’Hare, 96 Crim. L. Rep. 252 (2d Cir. 11/24/14):
Holding:  Even though Officers received a tip from a gang member that there was a handgun hidden in a car behind a residence, this did not create exigent circumstances for police to enter the residence’s fenced yard without a search warrant.

U.S. v. Ganias, 95 Crim. L. Rep. 449 (2d Cir. 6/17/14):
Holding:  Even though Officers had a search warrant to seize and copy Defendant’s hard drives, they violated 4th Amendment by then waiting more than two years before searching through the drives for evidence of a different crime; “if the Government could seize and retain non-responsive electronic records indefinitely, so it could search them whenever it later developed probable cause, every warrant to search for particular electronic data would become, in essence, a general warrant.”

U.S. v. Mallory, 95 Crim. L. Rep. 667 (3d Cir. 9/3/14):
Holding:  Even though Officer was allowed to pursue armed man into a house, Officer was required to get a warrant to keep searching for the gun after the man was handcuffed and house secured; exigent circumstances were over once man was handcuffed and house secured.

U.S. v. Hill, 96 Crim. L. Rep. 425 (4th Cir. 1/13/15):
Holding:  Supervised release condition which allowed probation officer to “visit” Defendant’s home and seize contraband did not authorize warrantless search of the home.


U.S. v. Iraheta, 95 Crim. L. Rep. 615 (5th Cir. 8/19/14):
Holding:  Officers who stopped motorists couldn’t use Driver’s consent to search luggage in the trunk when that consent was obtained without Passengers’ knowledge.

Trent v. Wade, 96 Crim. L. Rep. 418 (5th Cir. 1/9/15):
Holding:  Even though Officers may be able to make a warrantless “hot pursuit” entry, 4th Amendment may still require that they knock and announce before entering.

U.S. v. Noble, 95 Crim. L. Rep. 672 (6th Cir. 8/8/14):
Holding:  Where Gov’t failed to raise in district court that Defendant lacked “standing” to bring 4th Amendment claim, Gov’t’s can only raise this issue on appeal under plain error standard.

U.S. v. Walton, 95 Crim. L. Rep. 594 (7th Cir. 8/13/14):
Holding:  Even though Defendant rented a car when his license was suspended (which violated the rental agreement) and the conditions of his parole prohibited him from interstate travel, Defendant still had a reasonable expectation of the privacy in the car.


George v. Edholm, 95 Crim. L. Rep. 361 (9th Cir. 5/28/14):
Holding:  Civil rights suit could proceed on claim that police tricked medical staff into using a metal probe to remove a baggie of drugs from Defendant’s rectum by falsely claiming Defendant had a seizure; warrantless searches of a Defendant’s body are reasonable only in response to an immediate medical emergency.

U.S. v. Camou, 96 Crim. L. Rep. 290 (9th Cir. 12/11/14):
Holding:  Even though Officers have probable cause to believe a vehicle contains evidence of crime, 4th Amendment requires that they obtain a search warrant to search cell phones in the vehicle; neither the automobile exception nor the exigent circumstances exception allow search of cell phones in a car without a warrant.

U.S. v. Dreyer, 95 Crim. L. Rep. 683 (9th Cir. 9/12/14):
Holding:  Where U.S. Navy had monitored all computers in Washington State and notified civilian law enforcement that Defendant’s computer was sharing child pornography, this violated the Posse Comitatus Act (CPA), 18 USC 1385, and the evidence must be suppressed; the CPA forbids the military from participating in civilian law enforcement activities; “So far as we can tell from the record, it has become a routine practice for the Navy to conduct surveillance of all the civilian computers in the entire state to see whether any child pornography can be found on them, and then to turn over the information to civilian law enforcement when no military connection exists.”

U.S. v. Davis, 95 Crim. L. Rep. 382 (11th Cir. 6/11/14):
Holding:  4th Amendment warrant requirement applies to locations of mobile phones when calls were made from the phones; federal Stored Communications Act, which authorizes the government to use a court order based on less than probable cause to obtain such information from phones companies, is unconstitutional.

Gennusa v. Canova, 95 Crim. L. Rep. 71 (11th Cir. 4/8/14):
Holding:  Officers who deliberately listened in on attorney-client communications in a police interview room did not have qualified immunity for the 4th Amendment violation; “The government has no weighty law-enforcement, security, or penological interest in recording, without a warrant, the attorney-client conversations of a person who has not been arrested, even if those conversations take place in a [police] interview room.”

U.S. v. Barber, 96 Crim. L. Rep. 530 (11th Cir. 2/3/15):
Holding:  Even though Driver gave permission to search car, Passenger had 4th Amendment privacy interest in a bag in the car that was on Passenger’s floor board.

West v. Davis, 95 Crim. L. Rep. 668 (11th Cir. 9/8/14):
Holding:  Plaintiff was subjected to unreasonable seizure in violation of 4th Amendment where courthouse security Officer grabbed her wrist and jerked her arm to get a cellphone out of her hand; “The restraint on one’s freedom of movement does not have to endure for any minimum time period before it becomes a seizure for 4th Amendment purposes.”

Wesby v. District of Columbia, 95 Crim. L. Rep. 691 (D.C. Cir. 9/2/14):
Holding:  Even though party guests were trespassing at a residence (some unwittingly), Officers violated 4th Amendment by arresting everyone at the party when Officers knew that one of the trespassers had told the other party guests that she lived at the residence.


State v. Serna, 95 Crim. L. Rep. 570 (Ariz. 8/7/14):
Holding:  Even though Defendant admitted having a gun during a consensual encounter with police, this did not provide reasonable suspicion of criminal activity for police to then do a protective frisk of Defendant; police lacked a reasonable belief Defendant was committing a crime or was dangerous.

People v. Sotelo, 96 Crim. L. Rep. 109 (Colo. 10/14/14):
Holding:  Unauthorized driver of rental car had expectation of privacy in giftwrapped packages in the car.

U.S. v. Nash, 96 Crim. L. Rep. 36 (D.C. 9/24/14):
Holding:  Even though Officer found “open container” of alcohol in car, Officer can search car for additional evidence only if Officer has reasonable and articulable suspicion that evidence connected to the open container offense will be found.

McDade v. State, 96 Crim. L. Rep. 302 (Fla. 12/11/14):
Holding:  Even though child sex victim made secret recordings of Defendant pressuring her to have sex, such recordings must be suppressed under state law prohibiting interception of oral communications unless all parties consent; it was for the Legislature, not the court, to carve out an exception for recordings that provide evidence of crime; the court rejected the argument that Defendant had no expectation of privacy that society would accept as reasonable in his statements. 

State v. Colvard, 96 Crim. L. Rep. 491 (Ga. 1/20/15):
Holding:  Even though homeowner consented to search of home, 4th Amendment did not allow police to break into locked bedroom for which homeowner did not have a key.

Carpenter v. State, 96 Crim. L. Rep. 142 (Ind. 10/21/14):
Holding:  Even though police saw a bloodied dog go into a house, Indiana Constitution’s 4th Amendment provision did not allow them to enter the house without a warrant; although police had an interest in protecting the public from violent animals, the dog was in a fenced-in yard and there was no indication that any person was in imminent danger.

State v. Lukins, 95 Crim. L. Rep. 247 (Iowa 5/16/14):
Holding:  DWI Defendant, who was deprived of statutory right to an independent blood-alcohol test, is entitled to suppression of the results of the State’s test.




State v. Short, 95 Crim. L. Rep. 535 (Iowa 7/18/14):
Holding:  Even though Defendant was on probation, the Iowa Constitution’s protections against unreasonable search and seizure require a warrant before police can enter and search his residence.  

State v. Powell, 95 Crim. L. Rep. 426 (Kan. 6/16/14):
Holding:  Where a search warrant was based on an uncorroborated anonymous tip about a stolen car and failed to state the connection between DNA sought from a suspect and that evidence’s relevance to the stolen car investigation, the warrant was so defective that the good-faith exception to the exclusionary rule did not apply; good-faith exception does not apply to “bare bones” warrants that contain little indicia of probable cause.

State v. Neighbors, 95 Crim. L. Rep. 194 (Kan. 4/25/14):
Holding:  Even though police were permitted to enter apartment without a warrant under emergency-aid doctrine because a person may have been unconscious, once they determined no one inside was seriously injured or in danger, police could not begin searching for evidence of drugs.

In re Grand Jury Investigation, 96 Crim. L. Rep. 421 (Mass. 1/12/15):
Holding:   Where a search warrant was needed to obtain a Defendant’s cell phone (but warrant has not been sought), Grand Jury cannot obtain the cell phone by subpoenaing it, and this is true even though Defendant gave the cell phone to his lawyer; “If a client could not be compelled to produce materials because of the right against self-incrimination, and if the client transfers the material to the attorney for the provision of legal advice, an attorney likewise cannot be compelled to produce them.”

Com. v. Burgos, 2014 WL 252 (Mass. 11/21/14):
Holding:  Wiretap application saying that Defendant was being investigated for the murder of a rival gang member failed to sufficiently connect the murder to Defendant’s gang membership under state law that required wiretap to be “in connection with organized crime”; nothing in the application stated that the two gangs were involved in any turf war or dispute, and nothing connects the murder to the gangs’ drug dealing operation.

State v. Rohde, 95 Crim. L. Rep. 621 (Minn. 8/20/14):
Holding:  Even though Driver wasn’t licensed and her car wasn’t registered, where police did not arrest Driver, they could not impound her car and search it; impoundment can only be justified under 4th Amendment if police need to take custody of and inventory a car for public safety purposes; here, car was posing no threat to safety and Driver should have been allowed to make her own arrangements to tow car.

State v. Henderson, 96 Crim. L. Rep. 107 (Neb. 10/17/14):
Holding:  4th Amendment requires that a search warrant to search a mobile phone must limit the information that can be searched to content that is related to the probable cause that justifies the search.  


Torres v. State, 96 Crim. L. Rep. 509 (Nev. 1/29/15):
Holding:  Where young Defendant was stopped for underage drinking and curfew violation but produced identification showing he was old enough to drink, Officer’s further detention of Defendant to run a warrants check violated 4th Amendment and required suppression of evidence that Officer later found during search incident to arrest on the warrant.

Byars v. State, 96 Crim. L. Rep. 110 (Nev. 10/16/14):
Holding:  (1)  Even though Defendant was suspected of driving while drugged (marijuana), 4th Amendment requires a warrant to do a blood draw; the natural dissipation of TCH from blood does not create exigent circumstances, per se.  (2)  State implied consent law is unconstitutional because it allows forcible extraction of blood rather than a criminal or administrative penalty if Driver refused consent; for consent to be valid under 4th Amendment, the person must be allowed to modify or revoke consent after it is given.

State v. Blesdell-Moore, 95 Crim. L. Rep. 100 (N.H. 4/15/14):
Holding:  Officer violated state constitution and exceeded scope of traffic stop for tail-light violation where Officer asked Defendant-Driver to show Driver’s tongue, after Officer saw that Driver was nervous and had bloodshot eyes; Officer lacked reasonable suspicion to begin a drug investigation.

State v. Broadus, 96 Crim. L. Rep. 492 (N.H. 1/22/15):
Holding:  Even though Officer stopped Driver after observing her litter and seized a marijuana butt from Driver, this did not justify frisking the Passenger; it was not reasonable for Officer to believe Passenger was armed or dangerous, and Officer’s belief that Passenger did not make eye contact and lied about not drinking didn’t justify frisk either.

State v. Coles, 95 Crim. L. Rep. 273 (N.J. 5/19/14):
Holding:  Where (1) police detained Defendant on suspicion of a robbery; (2) Defendant gave his name and address but had no identification; and (3) the robbery victim then could not identify Defendant, police unreasonably prolonged the detention by then going to Defendant’s address and asking his aunt for consent to search the house (where unlawful firearms were found); the consent was invalid because the detention of Defendant was unreasonably prolonged past its lawful purpose. 

State v. Crane, 95 Crim. L. Rep. 483 (N.M. 6/30/14):
Holding:  Even though Defendant threw his trash into a hotel dumpster, New Mexico Constitution provides an expectation of privacy in the trash in a shared trash bin.

People v. Reid, 96 Crim. L. Rep. 339 (N.Y. 12/16/14):
Holding:  Even though Officer had probable cause to arrest Defendant for DWI, where Officer admitted he had no intention of doing so until he found a knife on Defendant, the knife found during a pat-down of Defendant must be suppressed; the search incident to arrest exception to the warrant requirement did not apply because the purposes of that exception – officer safety and preservation of evidence --  aren’t implicated where no arrest is about to occur.

People v. Jenkins, 96 Crim. L. Rep. 113 (N.Y. 10/16/14):
Holding:  Even though police were allowed by exigent circumstances to pursue a fleeing armed man into an apartment, once police handcuffed the man and secured the premises, they did not have authority to search a closed box for the missing gun.

State v. Zeller, 95 Crim. L. Rep. 52 (N.D. 4/3/14):
Holding:  Even though police had not recovered funds used to make a nighttime controlled drug buy, this did not provide probable cause required by state law to execute a search warrant at night; there must be a particular showing that the contraband may be destroyed, sold or removed during the night; here, Officer had testified there was no reason to believe the money would not be at the residence in the morning.

State v. Bailey, 96 Crim. L. Rep. 178 (Or. 11/6/14):
Holding:  Even though Officer may learn of an arrest warrant for Defendant during an illegal stop, this will not automatically purge the taint of the illegal stop; Brown v. Illinois (U.S. 1975) requires the court to consider the time elapsed, the presence of intervening circumstances, and the purpose and flagrancy of the Officer’s misconduct in the stop.

Com. v. Enimpah, 96 Crim. L. Rep. 358 (Pa. 12/29/14):
Holding:  Defendant charged with a possessory crime has automatic standing to file a motion to suppress and need not show a reasonable expectation of privacy before the prosecution’s burden of production is triggered.

State v. Teamer, 95 Crim. L. Rep. 489 (Fla. 7/3/14):
Holding:  Even though the color of a car did not match the color in the DMV’s database, this color discrepancy did not give police reasonable suspicion to pull over the car and investigate; if that were the case, all owners who choose to paint their cars different colors would be subject to stop.

Tracey v. State, 96 Crim. L. Rep. 105 (Fla. 10/16/14):
Holding:  4th Amendment requires a search warrant to track a suspect using the suspect’s mobile phone and real-time cell site location information.  

Matthews v. State, 95 Crim. L. Rep. 388 (Tex. Crim. App. 6/11/14):
Holding:  People driving borrowed cars have a reasonable expectation of privacy in the car for 4th Amendment purposes; the borrower has superior control of the car, excludes others, and privacy in a borrowed car is consistent with a bailee’s privacy.

State v. Adams, 95 Crim. L. Rep. 682 (S.C. 9/10/14):
Holding:  Even though Officer placed GPS tracking device on Defendant’s car without a warrant before this was struck down in U.S. v. Jones (U.S. 2012), the 4th Amendment requires such evidence be suppressed; Officer’s reliance on the pre-Jones “beeper case” to support his actions wasn’t reasonable.
State v. Strieff, 96 Crim. L. Rep. 460 (Utah 1/16/15):
Holding:  Where Officers discovery outstanding warrants for suspects they have unlawfully detained, the admissibility of evidence found during search incident to arrest is governed by inevitable discovery exception, not attenuation of taint analysis; Officer lacked reasonable suspicion to stop Defendant who was driving away from a suspected drug house; evidence found in search incident to arrest (after warrant was discovered) should be suppressed.

Murry v. Com., 95 Crim. L. Rep. 691 (Va. 9/12/14):
Holding:  A condition of probation requiring sex offender to consent to warrantless searches for the rest of his life violated 4th Amendment; such a provision would allow “harassing searches” that are unrelated to Offender’s rehabilitation or public safety.

People v. Evans, 96 Crim. L. Rep. 78 (Cal. App. 10/3/14):
Holding:  Even though a computer repairman searched some files on Defendant’s computer, this didn’t allow police to search other files on the computer without a warrant.


Sentencing Issues


State v. Lemasters, 2015 WL 778400 (Mo. banc Feb. 24, 2015):
Holding:  Where written sentence and judgment erroneously stated that Defendant was convicted of two counts instead of one, Rule 29.12(c) allows case to be remanded for entry of a nunc pro tunc order to reflect what actually occurred.

State v. Smith, 2015 WL 1094826 (Mo. banc March 10, 2015):
Holding:  (1)  Even though Defendant was convicted of murder and assault for shooting at one person (the assault) but the bullet hit and killed another person (the murder), this did not violate double jeopardy because when the same conduct results in harm to two or more victims, Defendant may be convicted for the harm to each victim.  (2)  Where the written judgment and sentence stated that Defendant pleaded guilty, but he actually was convicted at trial, this was a clerical error that can be corrected nunc pro tunc under Rule 29.12(c).  

State v. Weaver, 2015 WL 777660 (Mo. App. E.D. Feb. 24, 2015):
Holding:  Where the written sentence and judgment contained an erroneously checked box which misclassified the offense, and where it differed from the oral pronouncement of sentence in erroneously stating how the sentences were to run consecutively, these were clerical errors that the appellate court corrects without necessity of remand.

State v. Johnson, 2015 WL 1090170 (Mo. App. E.D. March 10, 2015):
Holding:  Where the written sentence and judgment did not conform to the oral pronouncement of sentence, the oral pronouncement controls and the mistake can be corrected nunc pro tunc.


State v. Copher, 2015 WL 1119691 (Mo. App. S.D. March 11, 2015):
The enhancement provision of the third-degree domestic assault statute, Sec. 565.074.3, does not apply only to “out of state” prior convictions, but also applies to prior convictions for third degree assault which were committed in Missouri and would be a violation of the domestic assault statute.
Facts:  Defendant was convicted of third degree domestic assault, which was enhanced to a felony because of a prior conviction in 2001 for third degree assault.  Defendant claimed this conviction cannot be used to enhance because it was not an “out of state” prior conviction.
Holding:  Sec. 565.074.3 allows a conviction for third-degree domestic assault to be enhanced to a felony if Defendant has pleaded guilty to or been found guilty of third-degree domestic assault more than two times “or of any offense committed in violation of any county or municipal ordinance in any state, any state law, any federal law, or any military law which, if committed in this state, would be a violation of this section.”  The question here is whether Defendant’s prior conviction for third degree assault counts under the quoted section of the statute.  The phrase “any state law” is not limited to States outside Missouri.  Thus, the conviction counts.
Dissenting opinion:  The plain meaning of Sec. 565.074.3 provides for two separate methods of enhancement.  The first concerns prior convictions for third-degree domestic assault committed in Missouri.  The second for convictions in “other” states.  Construing the words “any state” as applying to Missouri renders the first prong of the statute redundant.  Every word of a statute is to be given meaning.

In re: Branch v. Cassady, 2015 WL 160718 (Mo. App. W.D. Jan. 13, 2015)(transferred to Supreme Court 3/31/15):
Miller (banning mandatory life without parole sentences for juveniles) is retroactive in Missouri, which uses the Linkletter-Stovall test for retroactivity.
Facts:  Petitioner, who was 17 at time of guilty plea to first degree murder in 2000, brought state habeas action, alleging that he was entitled to relief under Miller v. Alabama, 132 S.Ct. 2455 (2012).
Holding:  Habeas review guards against legally unauthorized sentences.  Miller held that a sentence of life-without-parole imposed on juveniles violates the 8th Amendment unless mitigating factors were considered prior to imposition of the sentence.  In deciding whether Miller is retroactive, there are two dominant approaches – the Linkletter-Stovall test, and the Teague test.  The U.S. Supreme Court uses the Teague test for determining retroactivity in federal court, but states are free to use less-restrictive tests, such as the older Linkletter-Stovall.  Missouri uses the Linkletter-Stovall test, which considers (a) the purpose to be served by the new standards, (b) the extent of reliance by law enforcement authorities on the old standards, and (c) the effect on the administration of justice by retroactive application of the new standards.  Here, the purpose of Miller is to protect juveniles from cruel and unusual punishment.  Miller goes to the integrity of the process by which liberty is taken – this favors retroactivity.  There is no evidence law enforcement relied on mandatory life without parole in performing its duties, so this factor is neutral.  Regarding the third factor, although there will be some burden on courts, prosecutors and law enforcement, the gravity of the right involved outweighs the burden.  Western District also notes that although Teague does not control its analysis, most courts which have applied Teague have found that Miller is retroactive.  When Miller is considered to have been in effect at the time of Petitioner’s sentencing, mandatory LWOP without considering mitigating factors was not a sentence that was lawfully authorized.  Therefore, Petitioner’s case is remanded for resentencing.     

Short v. Missouri Bd. of Probation and Parole, 2015 WL 777632 (Mo. App. W.D. Feb. 24, 2015):
Even though Defendant had three consecutive sentence groups, the last of which was for tampering with a witness (the statute for which does not allow for parole), Defendant was eligible for parole on all but the final sentence; the parole eligibility date is calculated by adding the minimum term for parole eligibility on the first two sentence groups, and then adding the full length of sentence for the tampering charge.
Facts:  In 2005, Defendant received several sentences totaling five years (“sentence group one”).  In 2007, Defendant received more sentences totaling 25 years, to run consecutively to sentence group one (“sentence group two”).  Later, Defendant received a third sentence group, which included a sentence for tampering with a witness of 10 years.  This third group was consecutive to the other two.  The DOC held that because tampering with a witness is statutorily ineligible for parole, then Defendant was never eligible for parole.
Holding:  The witness tampering statute, Sec. 575.270.3, states that “[p]ersons convicted under this section shall be ineligible for parole.”  The DOC argues that this means that persons with such convictions have a ban on parole, regardless of whether any other crime committed by the person allows for parole.  However, the plain language of the statute shows that it applies only to the sentence for the tampering conviction, not to all other sentences.  The statute uses the words convicted “under this section” not “this and any other section.”  Here, Defendant’s other offenses in “sentencing group one” and “sentencing group two” are parole eligible.  Under Sec. 217.690, Defendant’s parole date is calculated by adding together the minimum parole eligibility for “sentence group one” (1 year, 8 months), the minimum parole eligibility for “sentence group two” (3 years, 4 months), and the minimum parole eligibility for “sentence group three (10 years because of the 10-year non-parole tampering conviction).  Hence, Defendant is eligible for parole after serving 15 years.

Thornton v. Denney, 2015 WL 1245499 (Mo. App. W.D. March 17, 2015):
Petitioner/Defendant, who pleaded guilty in 2007 to DWI, was entitled to habeas relief on his claim that his prior municipal court SIS for DWI could not be used to enhance his sentence; this was true even though Defendant could have raised this claim in a Rule 24.035 motion, because habeas corpus is available to correct sentencing defects.
Facts:  Petitioner/Defendant pleaded guilty in 2007 to DWI.  His offense was enhanced from a Class A misdemeanor to a Class D felony because, as relevant here, he had a prior municipal court SIS for DWI.  In 2011, Defendant’s probation was revoked and his sentence executed.  He filed a habeas corpus case alleging that under Turner v. State, 245 S.W.3d 826 (Mo. banc 2008), his municipal court SIS could not be used to enhance his sentence to a felony.
Holding:  Defendant is correct that if Turner applies, his offense cannot be enhanced to a felony.  The State contends that because Defendant could have raised this issue in a Rule 24.035 case, he has waived it.  However, habeas can be used to correct “sentencing defects” where a sentence exceeds that permitted by law.  A petitioner seeking relief from a sentencing defect need not show “cause” for failure to raise the issue earlier.  To the extent that cases such as State ex rel. Simmons v.White, 866 S.W.2d 443 (Mo. banc 1993), state a more restrictive rule, they no longer accurately state the law.  The State also contends that Turner should not be applied retroactively.  But Defendant is not seeking retroactive application.  The statute at issue in Turner was in effect at the time of Defendant’s plea in 2007; it is not being applied retroactively.   No issue of retroactivity is presented when a later judicial decision interprets the meaning of a pre-existing statute.  Thus, Turner applies to Defendant, and Defendant’s offense is properly a Class A misdemeanor.  Because jurisdiction to revoke misdemeanor probation expired in 2009, the trial court lacked authority to revoke probation in 2011.  Defendant discharged and his conviction modified to a Class A misdemeanor.

*  Jones v. U.S., 96 Crim. L. Rep. 93, ___ U.S. ___  (U.S. 10/14/14):
Holding:  Justices Scalia, Thomas, Ginsburg issue statement opposing denial of cert. on whether a jury (as opposed to a judge) must do the fact-finding necessary for a sentence not to be “substantively unreasonable.”  These Justices state that under Apprendi and its progeny, “any fact necessary to prevent a sentence from being substantively unreasonable – thereby exposing the defendant to the longer sentence – is an element that must be either admitted by the defendant or found by the jury.  It may not be found the by the judge.”  The Justices believe the Supreme Court should decide this issue.

U.S. v. Dantzler, 96 Crim. L. Rep. 235 (2d Cir. 11/14/14):
Holding:  The limits of Shepard v. U.S., (U.S. 2005), on the records a judge may use when making a determination about the applicability of ACCA’s recidivist sentences apply to a finding that predicate priors were committed at different times; the judge can consider only the facts set out in conclusive judicial sources such as plea agreements or charging documents underlying jury verdicts that establish the facts were either admitted by the defendant or found by the jury. 

U.S. v. Harris, 95 Crim. L. Rep. 218 (3d Cir. 5/9/14):
Holding:  Even though Defendant enters nolo contendere plea, he remains eligible for acceptance of responsibility provision of USSG, 3E1.1(a).

U.S. v. Bagdy, 95 Crim. L. Rep. 621 (3d Cir. 8/21/14):
Holding:  Even though Defendant squandered an inheritance that he could have used to pay all his restitution, this did not justify revocation of his supervised release where Defendant made the minimum required monthly restitution payments.

U.S. v. Flores-Mejia, 95 Crim. L. Rep. 507 (3d Cir. 7/16/14):
Holding:   To preserve a claim that sentencing judge failed to consider an issue, Defendant must object in the district court immediately after the judge imposes the sentence.

U.S. v. Paladino, 96 Crim. L. Rep. 113 (3d Cir. 10/8/14):
Holding:  Even though Defendant’s plea agreement was for a stipulated sentence, he must still be given right of allocution.

U.S. v. Boney, 96 Crim. L. Rep. 87 (3d Cir. 9/15/14):
Holding:  A judge choosing between multiple provisions of USSG listed in the manual’s statutory index should make the choice based on the offense conduct listed in the indictment and not the conduct presented in the evidence at trial.

U.S. v. Solomon, 95 Crim. L. Rep. 688 (3d Cir. 9/15/14):
Holding:  A position of trust enhancement is not allowed under USSG when the “cross-reference” provision of 2C1.1(c)(1) is used.

U.S. v. Thornhill, 95 Crim. L. Rep. 508 (3d Cir. 7/8/14):
Holding:  Under federal statute setting forth conditions where revocation of supervised release is mandatory, district court must cite sentencing factors in 18 USC 3553(a) when setting the length of the prison term it imposes.

U.S. v. Brown, 95 Crim. L. Rep. 669 (3d Cir. 9/2/14):
Holding:  Under Descamps, if a statute is divisible into multiple versions, but each version is overbroad (covers at least some conduct that is not a crime of violence) and indivisible (cannot be further divided into subversions based on the elements), extra-statutory documents are irrelevant:  the prior conviction is not a predicate offense.

U.S. v. Spinks, 96 Crim. L. Rep. 153 (4th Cir. 10/28/14):
Holding:  Judge who at resentencing decides to grant a gov’t motion for a substantial-assistance departure from a mandatory minimum may not base the extent of departure on Defendant’s efforts at rehabilitation while in prison since the original sentencing; 18 USC 3553(e) doesn’t allow judges to consider anything other than defendants’ assistance.

U.S. v. Howard, 96 Crim. L. Rep. 272 (4th Cir. 12/4/14):
Holding:  Upward variance under USSG was “substantively unreasonable” for a repeat offender whose prior felonies were committed when he was 18 years old or younger; court should recognize recent U.S. Supreme Court cases regarding diminished culpability of juveniles, and take into account that the prior offenses were committed when Defendant was a juvenile.  

U.S. v. Dowell, 96 Crim. L. Rep. 209 (4th Cir. 11/13/14):
Holding:  USSG does not allow district court in child pornography offense to use enhancement that Victim was under age 12, and also a “vulnerable victim,” when the sole vulnerability is the victim’s youth; such is improper double enhancement.

U.S. v. Catone, 96 Crim. L. Rep. 113 (4th Cir. 10/15/14):
Holding:   Before Defendant’s offense of making false statements to receive federal benefits can be enhanced to a felony because the amount is over $1,000, a jury (not judge) must find that the amount was over $1,000; under Apprendi, a jury must find the facts that increase the maximum penalty for a crime.

Whiteside v. U.S., 95 Crim. L. Rep. 66 (4th Cir. 4/8/14):
Holding:  Erroneous application of career offender guidelines is a “fundamental miscarriage of justice” that can be corrected on collateral review, even though the motion was filed late under 28 USC 2255.  

U.S. v. Fernandez, 96 Crim. L. Rep. 491 (5th Cir. 1/14/15):
Holding:  Court abused discretion in ordering as supervised release condition that Defendant convicted of failure to register be required to have installed on his computer software to monitor/block sex websites; the condition bore no relation to the nature or circumstance of the offense or Defendant’s history when he did not use a computer in his crime; concern about recidivism or using a computer in a future crime does not justify the condition.

U.S. v. Martinez-Lugo, 96 Crim. L. Rep. 294 (5th Cir. 12/11/14):
Holding:  Georgia conviction for possession with intent to distribute that covers distribution for no remuneration is not a “drug trafficking” conviction for purposes of the USSG for immigration offenses.

U.S. v. Segura, 95 Crim. L. Rep. 50 (5th Cir. 3/31/14):
Holding:  Defendant’s prior conviction for failure to register as sex offender doesn’t qualify as a sex offense for purposes of sentencing enhancement under USSG 5D1.2(b)(2).  

U.S. v. Rodriguez-Rodriguez, 96 Crim. L. Rep. 388 (5th Cir. 1/2/15):
Holding:  Texas stalking conviction is not crime of violence under USSG 2L1.2(b)(1)(A)(ii) because it is not a “force” offense.

U.S. v. Coppenger, 96 Crim. L. Rep. 381 (6th Cir. 1/7/15):
Holding:  Sentencing court should have given fraud-Defendant advance notice that court intended to depart upward from USSG based on confidential information it received about co-conspirators who lost money in the scheme and were led into the scheme by Defendant; although court need not give notice of every upward departure, court must give notice here to give Defendant a reasonable opportunity to respond; court’s upward departure was novel and not reasonably foreseeable.

U.S. v. Snelling, 96 Crim. L. Rep. 5 (6th Cir. 9/22/14):
Holding:  Money that Ponzi scheme Defendants paid to victims as “investment returns” can offset the amount of “loss” from the fraud under USSG.

U.S. v. Barbour, 95 Crim. L. Rep. 100 (6th Cir. 4/18/14):
Holding:  Gov’t has burden to prove that prior felonies were committed at different times to qualify as predicates for mandatory minimum sentences under ACCA, 18 USC 924(e).

U.S. v. Emmett, 95 Crim. L. Rep. 136 (6th Cir. 4/17/14):
Holding:  Trial court’s statutory duty to explain its sentencing decision applies to disposition of motion for early termination of supervised release.

U.S. v. Volpendesto, 95 Crim. L. Rep. 353 (7th Cir. 6/6/14):
Holding:  Defendant’s death during pendency of direct appeal abates the conviction and restitution order.

U.S. v. Morris, 96 Crim. L. Rep. 359 (7th Cir. 1/5/15):
Holding:   Sentencing judge was required to address Defendant’s sentencing entrapment claim, even though it was weak; Defendant claimed he should get a below-USSG sentence because he didn’t have the ability to provide the large amount of cocaine the sting operation informant requested, and what he did deliver was fake cocaine.

U.S. v. Price, 96 Crim. L. Rep. 295 (7th Cir. 12/5/14):
Holding:  18-year term for producing child pornography regarding Defendant’s daughter was not “substantively unreasonable” even though USSG recommended more than 40 years; it was reasonable for district judge to rely on other circuits’ harsh criticism of the pornography guidelines to vary steeply downward.

U.S. v. Sinclair, 96 Crim. L. Rep. 141 (7th Cir. 10/21/14):
Holding:  Drug-trafficking count and count for felon-in-possession should not be grouped under SSG when Defendant is also convicted of possessing a firearm in furtherance of a drug-trafficking crime.

U.S. v. Davison, 95 Crim. L. Rep. 555 (7th Cir. 7/30/14):
Holding:  Defendant’s sentencing liability for joint conduct is narrower than for vicarious liability as a co-conspirator; whether Defendant is liable at sentencing for drug sales made by co-conspirators depends not only on whether the sales were foreseeable but also on whether he joined with others in a joint undertaking in which making the sales was the objective.

U.S. v. Johnson, 95 Crim. L. Rep. 669 (8th Cir. 8/25/14):
Holding:  The Anti-Drug Abuse Act requires resentencing in capital cases to be a complete do-over of both the eligibility phase and the penalty-selection phase even though the error in the original proceedings affected only the second stage of the original, bifurcated sentencing hearing.

U.S. v. Stokes, 95 Crim. L. Rep. 191 (8th Cir. 4/29/14):
Holding:  Judge cannot refuse to grant downward variance based on speculation that because Defendant had been unemployed for a decade, he must be a long-time drug dealer.




U.S. v. Morales Heredia, 96 Crim. L. Rep. 83 (9th Cir. 10/8/14):
Holding:  Gov’t implicitly breached plea agreement which called for recommending a low-end sentence when Gov’t undermined that recommendation by arguing Defendant’s criminal history and danger to the community.

U.S. v. Brown, 96 Crim. L. Rep. 179 (9th Cir. 11/7/14):
Holding:  Even though a 27 of 29 victims of a Ponzi scheme reported dire financial problems because of the scheme, district court should not have used this to extrapolate that 100 victims faced similar financial insecurity so as to apply the USSG enhancement for financial crimes that threaten the solvency of more than 100 victims.

U.S. v. Daniels, 95 Crim. L. Rep. 533 (9th Cir. 7/23/14):
Holding:   Rule 32.1(b)(2)(E) requires court to offer allocution before imposing post-revocation sentence.

U.S. v. Gnirke, 96 Crim. L. Rep. 385 (9th Cir. 1/2/15):
Holding:  Supervised release term prohibiting sex defendant from possessing any sexually explicit content or patronizing a business where such content is available violated First Amendment right to access nonpornographic depictions of adults; ban would prohibit Defendant from accessing many R-rated movies or patronizing businesses like Wal-Mart or libraries that may sell or loan such movies.

U.S. v. Bryant, 96 Crim. L. Rep. 86 (9th Cir. 9/30/14):
Holding:  Tribal court convictions can be used for later federal enhancement purposes only if the tribal court guaranteed the 6th Amendment right to counsel.

U.S. v. Dominguez-Maroyoqui, 95 Crim. L. Rep. 74 (9th Cir. 4/7/14):
Holding:  Prior federal conviction for assaulting a federal officer is not categorically a “crime of violence” because the statute does not require proof that Defendant used violent force.

U.S. v. Bear, 96 Crim. L. Rep. 184 (10th Cir. 10/31/14):
Holding:  Supervised release condition that prohibited Defendant from having contact with his own children was not “reasonably necessary” under supervised release statute, 18 USC 3583(d)(2).

U.S. v. Ferdman, 96 Crim. L. Rep. 559 (10th Cir. 2/13/15):
Holding:  Where Victim-Store seeks restitution for retail price of theft of property, Gov’t must do more than just show the retail price of the stolen good; Gov’t must also show Victim-Store would have actually sold those items.

U.S. v. Dunn, 96 Crim. L. Rep. 521 (10th Cir. 2/10/15):
Holding:  Calculation of restitution for child pornography victim begins with estimate of harm caused by internet trafficking alone, without the harm caused by the original abuser; “we think it inconsistent with the bedrock principle that restitution should reflect the consequences of the defendant’s own conduct to hold [Defendant] accountable for those harms initially caused by [victim’s] abuser.”

U.S. v. Wray, 96 Crim. L. Rep. 487 (10th Cir. 1/27/15):
Holding:  Crime of statutory rape is not categorically a “violent” or “forcible” felony under USSG if the only thing that makes the conduct unlawful is the younger age of the participant.

U.S. v. Smith, 95 Crim. L. Rep. 482 (10th Cir. 6/30/14):
Holding:  District judge imposing a mandatory consecutive sentence for a firearm can shorten the sentence for the underlying felony to be able to consider the entire, aggregate sentence; to hold otherwise would contradict the requirement that judge consider the history and character of Defendant.

U.S. v. Vandergrift, 95 Crim. L. Rep. 420 (11th Cir. 6/18/14):
Holding:  18 USC 3582, prohibiting reliance on defendant’s rehabilitative needs in determining whether to impose imprisonment, is violated if those needs were a factor in the sentence, even if there were other factors, too.

U.S. v. Muzio, 95 Crim. L. Rep. 486 (11th Cir. 7/8/14):
Holding:  A judgment imposing a prison sentence and restitution but leaving the specific amount of restitution open is a final judgment that can be appealed.  

U.S. v. Salgado, 95 Crim. L. Rep. 50 (11th Cir. 3/14/14):
Holding:  Where Defendant is sentenced for money laundering, the court cannot consider his conduct in an underlying drug conspiracy to impose a role-in-the-offense enhancement under USSG 2S1.1(a)1; only the money laundering offense itself is considered, not the underlying crime that generated the money that was laundered.

In re Wellcare Health Plans Inc., 95 Crim. L. Rep. 389 (11th Cir. 6/13/14):
Holding:  A corporation that signed a deferred prosecution agreement was not a “victim” of its executives for recovering restitution under the Crime Victims’ Rights Act or the Mandatory Victims Restitution Act.

People v. Gutierrez, 95 Crim. L. Rep. 214 (Cal. 5/5/14):
Holding:  Statutory presumption in favor of life in prison without parole violates Miller’s ban on mandatory LWOP sentences for juveniles.

Buelna v. State, 96 Crim. L. Rep. 211 (Ind. 11/13/14):
Holding:  Sentencing enhancement for possessing three grams or more of “adulterated” methamphetamine cannot be based on the weight of an intermediate mixture that was not a “final” meth product; just as “cake batter is not a cake until it’s done baking,” the word adulterated describes meth in a final form that contains impurities or was diluted with a foreign substance.


State v. Lyle, 95 Crim. L. Rep. 539 (Iowa 7/18/14):
Holding:  State law mandating that certain Juveniles serve mandatory minimum sentences violates Iowa Constitution because it deprives sentencing judges of ability to consider mitigating circumstances.

State v. Soto, 95 Crim. L. Rep. 69 (Kan. 4/11/14):
Holding:  Procedure that allows judges to impose LWOP for 50 years if they find certain aggravating circumstances violates 6th Amendment right to have a jury find all elements of the criminal offense.  

St. Clair v. Com., 95 Crim. L. Rep. 671 (Ky. 8/21/14):
Holding:  Even though murder Defendant escaped and then killed a second person, State cannot present victim-impact testimony about the second murder during the first murder’s penalty phase; the victim impact statute allowing “the impact of the crime upon the victim” means such evidence is limited to the murder for which Defendant is on trial.

Com. v. Cole, 95 Crim. L. Rep. 393 (Mass. 6/11/14):
Holding:  Scheme of community parole supervision for life which allows the parole board to impose a new and different sentence than the court violates separation of powers, by giving an executive agency the power to impose sentences, which is a judicial function.

State v. Ali, 96 Crim. L. Rep. 86 (Minn. 10/8/14):
Holding:  Where Juvenile was sentenced to LWOP in violation of Miller, remedy is re-sentencing under a procedure that complies with Miller.

Shepard v. Houston, 96 Crim. L. Rep. 209 (Neb. 11/7/14):
Holding:  New state statute that takes away “good time” credit from inmates if they refuse to give DNA samples cannot be applied retroactively to inmates who were convicted before the statute was passed. 

In re State, 95 Crim. L. Rep. 671 (N.H. 8/29/14):
Holding:  Miller’s ban on automatic LWOP for juveniles is retroactive on collateral review.

State v. Jaffe, 96 Crim. L. Rep. 337 (N.J. 12/15/14):
Holding:  Sentencing court must consider Defendant’s exemplary post-offense conduct as a mitigating factor at sentencing; “the trial court should view a defendant as he or she stands before the court on the day of sentencing.”

Riley v. N.J. State Parole Bd., 96 Crim. L. Rep. 9 (N.J. 9/22/14):
Holding:  Statute requiring sex offenders to wear GPS monitor cannot be applied to Offenders who committed their crimes before the GPS law was enacted; statute is ex post facto because it imposes additional punishment to an already completed crime.


State v. Bolvito, 95 Crim. L. Rep. 50 (N.J. 3/31/14):
Holding:  A sentencing judge must consider a Defendant’s ability to pay in determining how much money sex offender should be ordered to pay into a special fund for treating sexual assault victims.

State v. Gilbert, 96 Crim. L. Rep. 156 (Ohio 10/21/14):
Holding:  Once Defendant has been sentenced, trial court’s jurisdiction ends and court has no authority to grant State’s motion to vacate the plea due to Defendant’s alleged breach of the plea agreement.

In re J.B., 96 Crim. L. Rep. 350 (Pa. 12/29/14):
Holding:  Automatic lifetime registration and supervision of Juvenile sex offenders violates due process in light of evidence showing Juveniles have low recidivism rates and Miller v. Alabama’s (U.S. 2012) direction that juvenile factors be considered.

Grado v. State, 96 Crim. L. Rep. 113 (Tex. App. 10/15/14):
Holding:  Where both Defendant and judge mistakenly believed that offense carried a 10-year minimum sentence, Defendant did not forfeit his right to appeal the sentence via his plea agreement; the right to have the sentencing authority consider the appropriate sentencing range is a matter of due process.

Lewis v. State, 95 Crim. L. Rep. 193 (Tex. Crim. App. 4/30/14):
Holding:  States can comply with Miller by modifying juvenile sentences of LWOP to life in prison with parole, without providing individualized sentencing hearings to present mitigating evidence.

Aiken v. Byars, 96 Crim. L. Rep. 201 (S.C. 11/12/14):
Holding:  Miller bars non-mandatory LWOP for juveniles where judge failed to consider Juvenile’s youth and mitigating circumstances; “Miller does more than ban mandatory life sentencing schemes for juveniles; it establishes an affirmative requirement that courts fully explore the impact of the defendant’s juvenility on the sentence rendered.”

Murry v. Com., 95 Crim. L. Rep. 691 (Va. 9/12/14):
Holding:  A condition of probation requiring sex offender to consent to warrantless searches for the rest of his life violated 4th Amendment; such a provision would allow “harassing searches” that are unrelated to Offender’s rehabilitation or public safety.

Bear Cloud v. State, 95 Crim. L. Rep. 684 (Wyo. 9/10/14):
Holding:  8th Amendment prohibits juvenile life sentences that are the functional equivalent of LWOP; “functional equivalent” means a bright-line 39 years or more, because this is the rule the U.S. Sentencing Commission uses as the equivalent of a life sentence.

State v. Mares, 96 Crim. L. Rep. 140 (Wyo. 10/9/14):
Holding:  Miller’s ban on automatic LWOP for juveniles is retroactive.

People v. Friday, 95 Crim. L. Rep. 48 (Cal. App. 3/27/14):
Holding:  State law requiring convicted sex offenders to waive “any privilege against self-incrimination as a condition of probation” violates 5th Amendment.


Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)

Keeney v. Fitch, 2015 WL 1384002 (Mo. App. E.D. March 24, 2015):
Even though Defendant pleaded guilty to attempted sexual misconduct for consensual homosexual acts in 1988, Defendant is not required to register as a sex offender because the U.S. Supreme Court subsequently held the type of statute under which Defendant was convicted to be unconstitutional and Missouri has repealed the statute.
Facts:  In 1988, Defendant pleaded guilty to attempted sexual misconduct following a sting operation regarding consensual homosexual activity at a rest stop.  In 2010, Missouri notified him that he was required to register as a sex offender.  Defendant brought a declaratory judgment action to declare that he was not required to register.
Holding:  The offense to which Defendant pleaded guilty is no longer a criminal offense.  Lawrence v. Texas, 539 U.S. 558 (2003), held consensual same-sex conduct cannot be criminalized.   Further, Missouri has repealed the statute under which Defendant pleaded guilty.  Since same-sex conduct is no longer a criminal offense in Missouri, there is no logical reason to require Defendant to register as a sex offender.  The State has submitted an affidavit in 2014 from the Officer who arrested Defendant, claiming that Defendant sexually touched the Officer, and thus, should be considered guilty of other sex offenses.  The State’s argument and affidavit are disingenuous, however, because the Officer was trying to get Defendant to commit an act to arrest him in the sting operation.  Moreover, even assuming that Defendant could have been charged with other offenses, he wasn’t and can’t be now.  The State cannot expand Defendant’s alleged criminal conduct now to justify making him register.  There is no procedure available to Defendant to vacate his SIS.  However, he can use declaratory judgment to declare that he shall not be required to register and that his name be removed from the registry.  

State v. Wilder, 2015 WL 263579 (Mo. App. S.D. Jan. 16, 2015):
Even though Defendant received notice in 1984 in California that he had to register as a sex offender, evidence was insufficient to prove failure to register as a sex offender where Defendant moved to Missouri in 1985 and was never notified he had to register here until he was arrested for another offense in 2010.
Facts:  Defendant was convicted of a sex offense in California in 1979 and informed by California that he needed to register in 1984.  Defendant moved to Missouri in 1985.  Missouri had no registration requirement at that time.  Defendant was arrested for another offense in 2010, and informed at that time that he had to register.  He has registered ever since.  He was charged with failure to register before 2010.
Holding:  The evidence is insufficient to prove that Defendant knowingly failed to register.  There was not sufficient circumstantial evidence to show Defendant’s mental state.  The State argues that failure to register is a strict liability offense, but Southern District “rejects this invitation” to find such.  Conviction reversed.
*  Grady v. North Carolina, ___ U.S. ___, 2015 WL 1400850 (U.S. March 30, 2015):
Holding:   (1) Requiring sex offenders to submit to GPS monitoring is a “search” under the Fourth Amendment, regardless of whether such requirement is “civil” or criminal, because attaching a GPS device to the body is a physical intrusion of a protected area;   and (2) Fourth Amendment requires such a search be “reasonable” under the totality of the circumstances, including the nature and purpose of the search and the extent to which the search intrudes upon reasonable privacy expectations.

U.S. v. Segura, 95 Crim. L. Rep. 50 (5th Cir. 3/31/14):
Holding:  Defendant’s prior conviction for failure to register as sex offender doesn’t qualify as a sex offense for purposes of sentencing enhancement under USSG 5D1.2(b)(2).  

U.S. v. Fernandez, 96 Crim. L. Rep. 491 (5th Cir. 1/14/15):
Holding:  Court abused discretion in ordering as supervised release condition that Defendant convicted of failure to register be required to have installed on his computer software to monitor/block sex websites; the condition bore no relation to the nature or circumstance of the offense or Defendant’s history when he did not use a computer in his crime; concern about recidivism or using a computer in a future crime does not justify the condition.

U.S. v. Brewer, 95 Crim. L. Rep. 686 (8th Cir. 9/10/14):
Holding:  Attorney General’s interim rule making reporting requirements of SORNA retroactive is invalid because it failed to follow the notice and comment procedure of the Administrative Procedure Act; (2) Defendant’s conviction for failure to register for a sex offense that was pre-SORNA is reversed.  

U.S. v. Gnirke, 96 Crim. L. Rep. 385 (9th Cir. 1/2/15):
Holding:  Supervised release term prohibiting sex defendant from possessing any sexually explicit content or patronizing a business where such content is available violated First Amendment right to access nonpornographic depictions of adults; ban would prohibit Defendant from accessing many R-rated movies or patronizing businesses like Wal-Mart or libraries that may sell or loan such movies.

Doe v. Harris, 96 Crim. L. Rep. 225 (9th Cir. 11/18/14):
Holding:  Calif. law that requires sex offenders to disclose their email address, screen names and other internet identifiers to law enforcement (who may then post or disclose it to others) likely violates First Amendment; sex offenders have right to anonymous speech on topics of public importance.

U.S. v. Black, 96 Crim. L. Rep. 339 (10th Cir. 12/9/14):
Holding:  SORNA’s “four year” age difference requirement between a defendant and victim for underage consensual sex means the defendant must be more than 48 months older (1,461 days older) than the underage sex partner; here, defendant argued that because he was 18 at the time of his offense, and his sex partner was 14, he was not “more than 4 years older than the victim” within the meaning of SORNA; however, there was a 55-month difference in their ages.

Department of Public Safety & Corrections v. Doe, 95 Crim. L. Rep. 538 (Md. 6/30/14):
Holding:  Where Maryland had held that requiring certain sex offenders to register was ex post facto under the Maryland constitution, Maryland courts had the power to order their names be removed from the registry and this was consistent with the federal SORNA.

Doe v. State, 96 Crim. L. Rep. 558 (N.H. 2/12/15):
Holding:  Sex registration scheme which mandated lifetime registration without any judicial appeal was ex post facto because it was punitive; possibility of lifetime registration is constitutional only if the registrant has an opportunity for judicial review of whether continued registration is necessary.

Riley v. N.J. State Parole Bd., 96 Crim. L. Rep. 9 (N.J. 9/22/14):
Holding:  Statute requiring sex offenders to wear GPS monitor cannot be applied to Offenders who committed their crimes before the GPS law was enacted; statute is ex post facto because it imposes additional punishment to an already completed crime.

In re J.B., 96 Crim. L. Rep. 350 (Pa. 12/29/14):
Holding:  Automatic lifetime registration and supervision of Juvenile sex offenders violates due process in light of evidence showing Juveniles have low recidivism rates and Miller v. Alabama’s (U.S. 2012) direction that juvenile factors be considered.

Murry v. Com., 95 Crim. L. Rep. 691 (Va. 9/12/14):
Holding:  A condition of probation requiring sex offender to consent to warrantless searches for the rest of his life violated 4th Amendment; such a provision would allow “harassing searches” that are unrelated to Offender’s rehabilitation or public safety.

Sexual Predator

In re D.Y., 95 Crim. L. Rep. 562 (N.J. 7/24/14):
Holding:  Defendant has right to represent himself in an SVP proceeding.

In re Way and In re Gonzalez, 95 Crim. L. Rep. 692 (S.C. 9/3/14):
Holding:  In SVP proceeding, State cannot question Defendant about an evaluation by an uncalled defense expert or urge jury to draw an adverse inference from Defendant’s failure to call the expert; the probative value of such questioning and argument is outweighed by the prejudicial effect.




Statutes – Interpretation – Vagueness -- Constitutionality

State ex rel. Clayton v. Griffith, 2015 WL 1442957 (Mo. banc March 14, 2015):
Holding:  Sec. 552.060.2 (regarding competency to be executed) is constitutional because it merely allows the DOC to assert that a Defendant is not competent to be executed; it does not limit a Defendant’s own right to seek a judicial determination of competency.  The Defendant may raise his incompetency via a writ of habeas corpus directly in the Supreme Court. 

Tyler v. Hillsdale County Sheriff’s Dept., 96 Crim. L. Rep. 332 (6th Cir. 12/18/14):
Holding:  18 USC 922(g)(4), which permanently prohibits anyone who has been committed to a mental institution from owning a gun, is overbroad as applied to a man briefly committed 28 years ago; “the government’s interest in keeping firearms out of the hands of the mentally ill is not sufficiently related to depriving the mentally healthy, who had a distant episode of commitment, from their constitutional rights.”

Desertrain v. Los Angeles, 95 Crim. L. Rep. 425 (9th Cir. 6/19/14):
Holding:  Anti-vagrancy Ordinance making it illegal to use a car as “living quarters either overnight, day-by-day, or otherwise” is unconstitutionally vague, and was arbitrarily enforced where police were arresting people for using a mobile phone in their car or seeking shelter in car due to rain; Ordinance does not define “living quarters” or how long or when “otherwise” is.

Doe v. Harris, 96 Crim. L. Rep. 225 (9th Cir. 11/18/14):
Holding:  Calif. law that requires sex offenders to disclose their email address, screen names and other internet identifiers to law enforcement (who may then post or disclose it to others) likely violates First Amendment; sex offenders have right to anonymous speech on topics of public importance.

Lopez-Valenzuela v. Maricopa County, 96 Crim. L. Rep. 108 (9th Cir. 10/15/14):
Holding:  Law which limits bail for illegal aliens in “serious felony offenses” is unconstitutional because it doesn’t address an acute problem, isn’t narrowly tailored to specific crimes, and uses unsupported assumptions about illegal aliens to punish them before trial. 

U.S. v. Davis, 95 Crim. L. Rep. 382 (11th Cir. 6/11/14):
Holding:  4th Amendment warrant requirement applies to locations of mobile phones when calls were made from the phones; federal Stored Communications Act, which authorizes the government to use a court order based on less than probable cause to obtain such information from phones companies, is unconstitutional.

Palmer v. District of Columbia, 95 Crim. L. Rep. 560 (D.D.C. 7/24/14):
Holding:  Ban on carrying a handgun in public violates 2nd Amendment.



Byars v. State, 96 Crim. L. Rep. 110 (Nev. 10/16/14):
Holding:  (1)  Even though Defendant was suspected of driving while drugged (marijuana), 4th Amendment requires a warrant to do a blood draw; the natural dissipation of TCH from blood does not create exigent circumstances, per se.  (2)  State implied consent law is unconstitutional because it allows forcible extraction of blood rather than a criminal or administrative penalty if Driver refused consent; for consent to be valid under 4th Amendment, the person must be allowed to modify or revoke consent after it is given.

State v. Medina, 95 Crim. L. Rep. 540 (Vt. 7/11/14):
Holding:  State law mandating collection of DNA from anyone arraigned for a felony violates Vermont Constitution.

People v. Buza, 96 Crim. L. Rep. 270 (Cal. App. 12/3/14):
Holding:  Statute that requires DNA samples from persons arrested for felonies violates Calif. Constitution.



Sufficiency Of Evidence

State v. Ess, 2015 WL 162008 (Mo. banc Jan. 13, 2015):
(1)  Even though New Trial Motion was filed one-day late when Circuit Clerk would not accept it the day before because an attached affidavit was not notarized, Circuit Clerk had no authority to reject the filing and New Trial Motion would be deemed timely-filed; (2) Juror engaged in intentional nondisclosure when Juror failed to answer questions on voir dire about bias, and later said to other Jurors that this was “an open and shut case;” and (3) the 1995 through 2002 version of first-degree child molestation, Secs. 566.067.1 and 566.010(3) (1995 – 2002) did not include touching a victim “through clothing;” thus, evidence was insufficient to convict even though Defendant put Victim’s hand on Defendant’s clothed penis.
Facts:  Defendant was convicted of various sex offenses.  After trial, Defendant sought to timely file a New Trial Motion, which had attached an affidavit from a juror about juror misconduct.  The Circuit Clerk refused to accept the New Trial Motion because the affidavit was not notarized.  This could not be resolved until the next day, by which time the New Trial Motion was untimely.  At the New Trial Motion hearing, Defendant sought to have the New Trial Motion deemed timely-filed.  On the merits, a Juror submitted an affidavit and testified that during a recess during voir dire, a different Juror (No. 3) said this was an “open and shut case.” 
Holding:   (1)  The State contends the juror nondisclosure issue is not preserved because the New Trial Motion was untimely filed.  Generally, a trial court has no authority to extend the time for filing a New Trial Motion beyond that allowed in Rule 29.11(b).  Here, however, the Circuit Clerk refused to file the tendered New Trial Motion in the absence of some clear prohibition in law, rule or specific court order.  The Clerk was obligated to accept the filing when tendered.  Thus, the New Trial Motion should be deemed timely filed because it was tendered (but rejected) within the time allowed by Rule 29.11(b).  If the motion was defective, the remedy was for a party to move to strike it, not for the Clerk to refuse to file it.  (2)  Juror No. 3 was asked numerous questions on voir dire about whether he could be fair and impartial.  Defense counsel specifically asked if any juror held any preconceived notions of guilt or innocence.  Juror No. 3 did not answer.  Intentional nondisclosure occurs when there is no reasonable inability to comprehend the information asked by a question, and the prospective juror’s forgetfulness in failing to answer is unreasonable.   Given the extensive questions asked of the venire, there is no possibility that Juror No. 3 failed to comprehend the issue being asked.  Any purported forgetfulness is not reasonable here.  Thus, the non-disclosure was “intentional.”   Bias and prejudice is presumed where “intentional” nondisclosure occurs.  The State argues that Defendant did not call Juror No. 3 to testify, but Defendant is permitted to prove his claim of nondisclosure through other evidence than Juror No. 3.  Defendant called another Juror to testify that No. 3 said this was an “open and shut case.”  The State argues that this statement does not mean that Juror No. 3 favored the State because Juror No. 3 could have favored the defense.  But this is inconsequential because a bias toward either side is material.   New trial ordered on all counts except first degree child molestation, for which evidence was insufficient because the relevant version of the statute in effect at time of crime did not criminalize touching “through clothing.” 

State v. Metzinger, 2015 WL 790463 (Mo. App. E.D. Feb. 24, 2015):
Even though Defendant tweeted during the World Series (1) that he was renting his loft to Boston with a separate “pressure cooker,” (2) that Boston would not cross the finish line, and (3) that certain song lyrics about “blowin’ away” “will go down very soon,” trial court did not err in dismissing the information with prejudice because these were not “true threats” under the terrorist threat statute, Sec. 574.115.1(4); a reasonable listener would not interpret them as serious expressions of an intent to commit violence.
Facts:  During the World Series between St. Louis and Boston, Defendant tweeted that he was “going to be tailgating with a pressure cooker … STLStrong, GoCards”; that he was renting his loft on airbnb for a “ridiculous Boston-only rate” with a separate “pressure cooker”; that Boston would not cross the finish line at the World Series; and referencing a song with lyrics about “blowin’ away” that “will go down very soon.”  Defendant was charged with making a terroristic threat in violation of Sec. 574.115.1(4) by making threatening tweets to cause an explosion, “an incident involving danger to life,” and risk of closure of Busch stadium.  Defendant moved to dismiss on grounds that the tweets were not “true threats” but were sarcastic comments made in the context of a sports rivalry.  The trial court dismissed the information with prejudice.  The State appealed.
Holding:   Rule 24.04(b)(2) provides that defenses and objections based on defects in an information must be raised by motion before trial.   Whether an information fails to charge an offense is a question of law, which is reviewed de novo.  The State asserts that the charge here tracked the language of MACH-CR and alleged all the elements set forth in Sec. 574.115.  The issue is whether the tweets constituted the type of threats that can be criminalized.  If, in spite of tracking the MACH-CR and statute, the tweets did not, as a matter of law, constitute “true threats,” the information is fatally deficient for failure to allege an essential element of a crime under 574.115, i.e., communication of a threat to cause an incident or condition involving danger to life.  Although Missouri has not previously considered the propriety of a pretrial analysis of whether communications which the State seeks to criminalize are “true threats,” federal courts have held that whether a prosecution encroaches on protected speech is a question to be decided by a court as a threshold matter.   “True threats” are statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a person or group.  However, the speaker need not actually intend to carry out the threat.   A statement is not a “true threat” when a listener could not reasonably consider the statement to be a serious expression of an intent to cause injury to another.  Here, the statements were made in the context of a sports rivalry, an area often subject to impassioned language and hyperbole.  A reasonable listener would not interpret them as serious expressions of an intent to commit violence.  Dismissal with prejudice affirmed.

State v. Wilder, 2015 WL 263579 (Mo. App. S.D. Jan. 16, 2015):
Even though Defendant received notice in 1984 in California that he had to register as a sex offender, evidence was insufficient to prove failure to register as a sex offender where Defendant moved to Missouri in 1985 and was never notified he had to register here until he was arrested for another offense in 2010.
Facts:  Defendant was convicted of a sex offense in California in 1979 and informed by California that he needed to register in 1984.  Defendant moved to Missouri in 1985.  Missouri had no registration requirement at that time.  Defendant was arrested for another offense in 2010, and informed at that time that he had to register.  He has registered ever since.  He was charged with failure to register before 2010.
Holding:  The evidence is insufficient to prove that Defendant knowingly failed to register.  There was not sufficient circumstantial evidence to show Defendant’s mental state.  The State argues that failure to register is a strict liability offense, but Southern District “rejects this invitation” to find such.  Conviction reversed.

State v. Koch, 2015 WL 364583 (Mo. App. S.D. Jan. 28, 2015):
Even though Defendant was obviously high on methamphetamine, evidence was insufficient to support conviction for possession of meth-related drug paraphernalia where it was found in a residence that Defendant did not own and where several other people were present, one of whom also appeared to be under influence of drugs.
Facts:   Defendant was a visitor to mobile home of Woman.  Woman called 911 to say she was about to be robbed.  When police arrived, they found a “one-pot meth lab” consisting of a Mountain Dew bottle in the living room.  Woman appeared to be under the influence of drugs.  Other people, including Defendant, were in other rooms of the residence than the living room.  Defendant appeared to be under influence of meth.  Defendant was convicted of possession of the “one-pot meth lab.”
Holding:  Since Defendant did not actually possess the meth lab, the State had to prove constructive possession, i.e., that Defendant had the power and intention to exercise dominion or control over the meth lab either directly or through another person.  Where there is joint control over an area, the State must also connect Defendant to the controlled substance.  Here, the evidence is insufficient to convict.  Defendant was not in close proximity to the lab; he was in another room.  There was no evidence of meth smell in the residence.  Defendant did not give false statements to police.  Defendant’s belongings were not intermingled with the meth lab.  Defendant was at the residence as a visitor.  Defendant did not own the residence.  Even though guns were found, they were not near the meth pot or in the room where Defendant was.  Although there was testimony that Defendant was under the influence of meth, this supported only that he was conscious of guilt from using meth, not that he was conscious of guilt of possession of the meth pot.  Conviction reversed.  

State v. Barcelona, 2015 WL 1400521 (Mo. App. W.D. March 24, 2015):
(1) Even though Defendant possessed a spoon and syringe to use methamphetamine, this did not support conviction for the felony offense of possession of drug paraphernalia, Sec. 195.233, because these items are not used to “manufacture” meth, and (2) under circumstances here, the offense of misdemeanor paraphernalia possession is not a lesser-included offense of the felony because it has different elements than the felony and requires different proof of purpose, depending on how it is charged.
Facts:  When Defendant was stopped by police, he had a spoon, syringe and cotton ball, and he admitted using meth.  The spoon tested positive for meth residue.  He was convicted at trial of felony possession of drug paraphernalia, Sec. 195.233.  
Holding:  The evidence here is insufficient to convict of felony possession of drug paraphernalia because the paraphernalia must be capable of use in the manufacture of meth, not merely the preparation for ingestion.  Sec. 195.233 makes it a felony to possess paraphernalia to “manufacture, compound, produce, prepare, test or analyze” meth.  The use of the word “prepare” in this context means essentially “manufacture,” because this meaning comes from the fact that the legislature omitted other intended uses from the misdemeanor offense.  The felony offense has manufacturing and production as their purposes; the misdemeanor offense, other purposes.   To interpret the word “prepare” the same as “manufacture” would obliterate the distinction between misdemeanor and felony when it comes to meth, because possession of paraphernalia, in and of itself, would always be deemed preparation for ingestion.  Because the spoon, syringe and cotton ball cannot be used to “manufacture, compound, produce, test or analyze” meth, their possession is not a felony.  An appellate court can enter a conviction on a lesser-included offense if it is established by proof of the same or less than all the facts required to establish the greater.  Comparing the statutory elements of the felony and misdemeanor here, the elements, although somewhat overlapping, are not necessarily the same.  The misdemeanor, depending on how it is charged, requires proof of purposes distinct from the felony.  In order to convict of the misdemeanor here, Defendant would have to be charged with and the jury find that he had the purpose to ingest meth.  While there was evidence of this, this wasn’t how he was charged and the jury wasn’t instructed to find this.  Thus, the court cannot enter a conviction for the misdemeanor.  Defendant discharged.

*  Whitfield v. U.S., ___ U.S. ___, 96 Crim. L. Rep. 413 (U.S. 1/13/15):
Holding:  18 USC 2113 which imposes a mandatory minimum to a defendant who, in fleeing from or attempting to avoid capture by police, “forces any person to accompany him without the consent of such person,” does not require that the defendant move the victim for any substantial distance; statute applies to bank robbery Defendant who moved victim entirely within a single building for a short distance; word “accompany” does not imply a long or substantial distance.  

U.S. v. Newman, 96 Crim. L. Rep. 292 (2d Cir. 12/10/14):
Holding:  To convict stock trader of insider trading, Gov’t must prove the trader knew that the tipper who disclosed the material, nonpublic information was personally benefitting from doing so.

U.S. v. Husmann, 95 Crim. L. Rep. 668 (3d Cir. 9/3/14):
Holding:  Conviction for distribution of child pornography, 18 USC 2252(a)(2), on the basis of file-sharing software requires the Gov’t to prove that someone else actually downloaded the illegal images stored on Defendant’s computer; “the issue we address is whether the mere act of placing child pornography materials in a shared computer folder, available to other users of a file sharing network, constitutes distribution of child pornography.  We conclude that it does not.”

U.S. v. Campbell, 96 Crim. L. Rep. 353 (5th Cir. 12/30/14):
Holding:  18 USC 924(c)(1) requires that conviction for multiple counts of possessing a firearm in connection with a drug trafficking crime that the jury find Defendant possessed a different gun for each count, even in a case with two predicate drug trafficking crimes.

U.S. v. Toviave, 95 Crim. L. Rep. 557 (6th Cir. 8/4/14):
Holding:  Even though Defendant used “reprehensible, abusive force” to make his children perform household chores and their homework, this did not violate the federal forced labor statute, 18 USC 1589; to hold otherwise would essentially federalize the crime of child abuse, which is a traditional state-law matter.

U.S. v. Sadler, 95 Crim. L. Rep. 139 (6th Cir. 4/24/14):
Holding:  Even though Defendant-Pain Clinic Operator lied to Drug Company about providing drugs to indigent patients, where Defendant paid full price for the drugs, the evidence was insufficient to convict of wire fraud, 18 USC 1343 and 1346, because Defendant’s scheme did not deprive Drug Company of “money,” “property,” or “the intangible right of honest services.”  The Gov’t had argued the scheme deprive Drug Company of accurate information.

U.S. v. Miner, 96 Crim. L. Rep. 336 (6th Cir. 12/12/14):
Holding:  Defendant cannot be convicted of obstructing or impeding the administration of federal tax laws absent proof he was aware of and tried to thwart a pending IRS action.

U.S. v. Mayfield, 96 Crim. L. Rep. 204 (7th Cir. 11/13/14):
Holding:  Trial court should have given an entrapment instruction; “When an accused is able to present ‘some evidence’ from which a reasonable jury could find inducement and lack of predisposition then the trial judge must instruct the jury on entrapment and the Gov’t must prove beyond a reasonable doubt either that the accused was predisposed to commit the charged crime, or that there was no Gov’t inducement.”  Court clarifies what is meant by “inducement” and “predisposition,” and emphasizes that prior convictions for similar conduct do not automatically show predisposition.


U.S. v. Hawkins, 96 Crim. L. Rep. 484 (7th Cir. 1/26/15):
Holding:  Jury instruction erroneously defined “honest services” bribery as including acceptance of a payment with an intent to be rewarded; treating bribery as including acceptance of a gratuity violates Skilling v. U.S., 561 U.S. 358 (2010); a payment that does not entail a plan to change how the employee does his job is not a bribe or kickback.

U.S. v. Barta, 96 Crim. L. Rep. 485 (7th Cir. 1/28/15):
Holding:  Defendant was so clearly entrapped by bribery sting operation that case should not have been allowed to go to jury; Defendant ignored Agent’s repeated emails and phone calls for about two months before finally responding to them; “the government’s conduct here, including its persistence, posed an impermissible risk that [Defendant’s] criminality was created rather than caught.”

U.S. v. Nguyen, 95 Crim. L. Rep. 538 (8th Cir. 7/15/14):
Holding:  Evidence was insufficient to convict Defendant of smuggling contraband cigarettes without tax stamps where there was no proof Defendant knew that the cigarettes she received had no tax stamps; the evidence merely showed that Defendant received packages from Vietnam and delivered them – unopened -- to her sister.

U.S. v. Heineman, 96 Crim. L. Rep. 34 (10th Cir. 9/15/14):
Holding:  Violation of federal threat statute, 18 USC 875(c), requires proof that Defendant subjectively intended to instill fear in recipient of the threat.

U.S. v. Powell, 96 Crim. L. Rep. 36 (10th Cir. 9/22/14):
Holding:  A forged check cannot be “of” the depository bank for purposes of the federal statute making it a crime to utter forged securities “of an organization,” 18 USC 513(a).

U.S. v. Grzybowicz, 95 Crim. L. Rep. 51 (11th Cir. 4/4/14):
Holding:  Even though Defendant took photos with a mobile phone, emailed them to himself, and then downloaded them to his desktop computer that he used to visit a child pornography file-sharing site, this did not constitute “distribution” of the photos under 18 USC 2252A(a)(2); “distributing” means posting images to a website or downloading them to a computer connected to a file-sharing network; there was no evidence Defendant put the photos where they could be shared without further action on his part.

U.S. v. Paul, 95 Crim. L. Rep. 321 (C.A.A.F. 5/29/14):
Holding:  Appellate court cannot take judicial notice that “ecstacy” is a Schedule I controlled substance to uphold sufficiency of evidence, where Prosecution failed to present this element of the crime at trial; “[W]hen judicial notice of an element is taken outside the context of the trial itself, the defendant is denied his due process right to confront or challenge an essential fact establishing an element, whether or not the fact is indisputable.”  

State ex rel. Montgomery v. Harris, 95 Crim. L. Rep. 195 (Ariz. 4/22/14):
Holding:  Having a non-impairing metabolite of marijuana in one’s blood does not constitute prohibited DWI.


People v. Chiu, 95 Crim. L. Rep. 392 (Cal. 6/2/14):
Holding:  Even though it may have been reasonably foreseeable that victim would die in planned assault, Defendant could not be convicted of premeditated first-degree murder as an accessory unless Defendant encouraged the murder with knowledge of the killer’s specific unlawful purpose.

People v. Chandler, 95 Crim. L. Rep. 672 (Cal. 8/28/14):
Holding:  Threat statute requires proof that the Defendant’s statements would have caused a reasonable person to be in sustained fear.

Winston v. U.S., 96 Crim. L. Rep. 492 (D.C. 1/22/15):
Holding:  To convict of unlawfully entering public housing after being barred, State must prove an objectively reasonable basis for the original barring order.

Gayden v. U.S.., 96 Crim. L. Rep. 558 (D.C. 2/15/15):
Holding:  Even though handcuffed-Defendant called out to an angry crowd to “get [police] off him,” where crowd just yelled at police, this did not constitute an assault on an officer under statute prohibiting “obstructing,” “intimidating” or “resisting” arrest.

Milton v. State, 96 Crim. L. Rep. 235 (Fla. 11/20/14):
Holding:  The single act of firing a gun cannot satisfy the “intentional act” element needed to prove attempted felony-murder when the underlying felony is attempted murder and the same individuals are the victims of both crimes; the felony-murder statute requires the State prove that the Defendant committed an “intentional act that is not an essential element of the underlying felony.”

State v. Robinson, 96 Crim. L. Rep. 528 (Iowa 2/6/15):
Holding:  Even though Defendant took away Victim’s phone, dragged her to bedroom and locked door, this did not support conviction for kidnapping in addition to rape; Iowa does not recognize kidnapping that is merely “incidental” to another offense.  

Com. v. Ilya, 96 Crim. L. Rep. 555 (Mass. 2/13/15):
Holding:  Even though Defendant was carrying 13 individually wrapped bags of marijuana and approached people on the street in furtive manner, evidence was insufficient to support intent to distribute; a person who intends only to smoke marijuana would fit this profile, too.

Com. v. Buswell, 95 Crim. L. Rep. 246 (Mass. 5/13/14):
Holding:  Even though Defendant traveled to a place where he expected to meet a 13 year old girl (but was a police sting), this was insufficient to prove attempted rape and battery because although the evidence showed he intended to have sex, it was not certain that he would actually go through with it where the sex was to take place elsewhere, he seemed unlikely to use force, and he had repeatedly expressed qualms about the girl’s age.
State v. Olsson, 95 Crim. L. Rep. 141 (N.M. 4/21/14):
Holding:  New Mexico’s child pornography statute is ambiguous as to the unit of prosecution; thus, Defendant charged with storing “one or countless images” can only be charged with one count.

State v. White, 95 Crim. L. Rep. 540 (Nev. 7/10/14):
Holding:  Estranged husband who had right to enter his own home cannot be convicted of burglary.

State v. Nolan, 96 Crim. L. Rep. 183 (Ohio 11/5/14):
Holding:  There is no crime of “attempted felony-murder” because the felony-murder rule imposes liability for an unintended death during a felony, but an attempt crime must be committed purposely or knowingly; it is impossible to purposely or knowingly cause an unintended death.

Farhoumand v. Com., 96 Crim. L. Rep. 161 (Va. 10/31/14):
Holding:  State statute prohibiting exposing one’s genitals to a child applies only to an actual visual display of the genitals, not to “tactile exposure,” where genitals are felt but not seen; the plain meaning of word “expose” means actual visual display.

Trial Procedure

State v. Ess, 2015 WL 162008 (Mo. banc Jan. 13, 2015):
(1)  Even though New Trial Motion was filed one-day late when Circuit Clerk would not accept it the day before because an attached affidavit was not notarized, Circuit Clerk had no authority to reject the filing and New Trial Motion would be deemed timely-filed; (2) Juror engaged in intentional nondisclosure when Juror failed to answer questions on voir dire about bias, and later said to other Jurors that this was “an open and shut case;” and (3) the 1995 through 2002 version of first-degree child molestation, Secs. 566.067.1 and 566.010(3) (1995 – 2002) did not include touching a victim “through clothing;” thus, evidence was insufficient to convict even though Defendant put Victim’s hand on Defendant’s clothed penis.
Facts:  Defendant was convicted of various sex offenses.  After trial, Defendant sought to timely file a New Trial Motion, which had attached an affidavit from a juror about juror misconduct.  The Circuit Clerk refused to accept the New Trial Motion because the affidavit was not notarized.  This could not be resolved until the next day, by which time the New Trial Motion was untimely.  At the New Trial Motion hearing, Defendant sought to have the New Trial Motion deemed timely-filed.  On the merits, a Juror submitted an affidavit and testified that during a recess during voir dire, a different Juror (No. 3) said this was an “open and shut case.” 
Holding:   (1)  The State contends the juror nondisclosure issue is not preserved because the New Trial Motion was untimely filed.  Generally, a trial court has no authority to extend the time for filing a New Trial Motion beyond that allowed in Rule 29.11(b).  Here, however, the Circuit Clerk refused to file the tendered New Trial Motion in the absence of some clear prohibition in law, rule or specific court order.  The Clerk was obligated to accept the filing when tendered.  Thus, the New Trial Motion should be deemed timely filed because it was tendered (but rejected) within the time allowed by Rule 29.11(b).  If the motion was defective, the remedy was for a party to move to strike it, not for the Clerk to refuse to file it.  (2)  Juror No. 3 was asked numerous questions on voir dire about whether he could be fair and impartial.  Defense counsel specifically asked if any juror held any preconceived notions of guilt or innocence.  Juror No. 3 did not answer.  Intentional nondisclosure occurs when there is no reasonable inability to comprehend the information asked by a question, and the prospective juror’s forgetfulness in failing to answer is unreasonable.   Given the extensive questions asked of the venire, there is no possibility that Juror No. 3 failed to comprehend the issue being asked.  Any purported forgetfulness is not reasonable here.  Thus, the non-disclosure was “intentional.”   Bias and prejudice is presumed where “intentional” nondisclosure occurs.  The State argues that Defendant did not call Juror No. 3 to testify, but Defendant is permitted to prove his claim of nondisclosure through other evidence than Juror No. 3.  Defendant called another Juror to testify that No. 3 said this was an “open and shut case.”  The State argues that this statement does not mean that Juror No. 3 favored the State because Juror No. 3 could have favored the defense.  But this is inconsequential because a bias toward either side is material.   New trial ordered on all counts except first degree child molestation, for which evidence was insufficient because the relevant version of the statute in effect at time of crime did not criminalize touching “through clothing.” 

State v. Sisco, 2015 WL 1094821 (Mo. banc March 10, 2015):
(1) Even though State delayed trial three years and then entered a nolle prosequi to effectively get a further continuance, the State has complete discretion to dismiss and refile as long as double jeopardy has not attached and the statute of limitations has not expired; and (2) in issue of first impression, the standard of review for whether Defendant’s constitutional right to speedy trial was violated is de novo review, not “abuse of discretion.”
Facts:  Defendant was charged in 2006.  In 2008, Defendant announced ready and requested a speedy trial.  Various delays occurred thereafter due to problems with a State’s witness and the State providing late discovery.  Trial was then scheduled in April 2009, but in order to effectively get a continuance, the State entered a nolle prosequi on the trial date, and re-filed the charges later that same day.  Defendant filed a motion to dismiss with prejudice claiming violation of his right to speedy trial.  Defendant was eventually tried and convicted in late 2009.
Holding:  (1) Under Sec. 56.087, the State has complete discretion to dismiss and re-file a case as long as double jeopardy has not attached and the statute of limitations has not expired.  Once the State dismisses, the trial court has no power to dismiss with prejudice.  Defendant argues that allowing the State to dismiss and refile violates Klopfer v. North Carolina, 386 U.S. 213 (1967), because it would allow a case to go on indefinitely.  Missouri courts have distinguished Klopfer in the past, but here, Defendant never raised this argument to the trial court, so it is not preserved.   (2)  This Court has never articulated the standard of review for determining whether the constitutional right to speedy trial has been violated.  Under the post-1986 version of Sec. 545.780.5 and the constitution, if there is a violation of the constitutional right to speedy trial, the case must be dismissed.  While an abuse of discretion standard might have been appropriate before the 1986 statute, it no longer is.  The correct standard is de novo.  The Court does not apply a deferential standard of review, but makes its own conclusions with regard to whether a violation occurred.  Here, balancing the Barker v. Wingo factors, the Court finds no violation, although it does weigh the nolle prosequi “heavily” against the State.

State v. Dozier, 2015 WL 545931 (Mo. App. S.D. Feb. 10, 2015):
Holding:  Prosecutor may orally or in writing enter a nolle prosequi to a charge at any time before the case is submitted to a jury, and unless jeopardy has attached, the dismissal is without prejudice; after a prosecutor so dismisses a case, trial court has no jurisdiction to make the dismissal with prejudice.

U.S. v. Flores-Mejia, 95 Crim. L. Rep. 507 (3d Cir. 7/16/14):
Holding:   To preserve a claim that sentencing judge failed to consider an issue, Defendant must object in the district court immediately after the judge imposes the sentence.

State v. Monteil, 96 Crim. L. Rep. 359 (Haw. 12/23/14):
Holding:  Judge, in advising defendants about right to testify or not, must also inform them that if they exercise their right not to testify, that fact can’t be used by the fact-finder.

State v. Herbert, 96 Crim. L. Rep. 250 (W.Va. 11/25/14):
Holding:  Where a non-party Witness intends to invoke their right against self-incrimination, the trial court shall require the Witness to do that in the presence of the jury; judge does not have discretion to have this occur outside jury’s presence.

State v. Harrison, 96 Crim. L. Rep. 492 (Wis. 1/22/15):
Holding:  Erroneous denial of change of judge cannot be harmless error, because this would nullify the statutory right to change of judge.

State v. Humphries, 96 Crim. L. Rep. 138 (Wash. 10/23/14):
Holding:  Defense counsel cannot stipulate to an element of the offense without the client’s consent; here, defense counsel, over client’s objection, had stipulated that client had prior convictions in felon-in-possession prosecution in order to prevent jury from hearing about the nature of the prior convictions.  


Venue

U.S. v. Auernheimer, 95 Crim. L. Rep. 65 (3d Cir. 4/11/14):
Holding:  Venue for prosecution under the Computer Fraud and Abuse Act, 18 USC 1030, lies in the place where the “essential conduct” of the offense occurred, not the location of the “circumstance elements.”  Thus, venue was not proper in New Jersey, even though certain email addresses were affected there, where Defendants’ hacking conduct occurred in Arkansas and California, and various affected servers were located in Georgia and Texas.  

Waiver of Appeal & PCR

U.S. v. Rollings, 95 Crim. L. Rep. 318 (10th Cir. 5/20/14):
Holding:  Appellate court should look to all the circumstances of a guilty plea to determine if an appellate waiver is binding.

Waiver of Counsel

Rollins v. State, 2015 WL 456261 (Mo. App. W.D. 2/3/15):
Holding:  Even though Defendant / 29.15 Movant requested “standby counsel” at his trial where he was proceeding pro se after rejecting the public defender, where the court conducted a proper Faretta hearing, Defendant / Movant’s waiver of counsel was unequivocal and direct appeal counsel was not ineffective in failing to challenge the waiver; Defendant / Movant has a constitutional right to counsel, but not a right to counsel of his own choosing.   


U.S. v. Lee, 95 Crim. L. Rep. 558 (7th Cir. 7/29/14):
Holding:  Denying a Defendant the right to represent himself at a suppression hearing cannot be harmless error, but remedy is a new suppression hearing with self-representation, not an automatic new trial.

In re D.Y., 95 Crim. L. Rep. 562 (N.J. 7/24/14):
Holding:  Defendant has right to represent himself in an SVP proceeding.

--END--
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