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Editor’s Note



July 7, 2015


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from April 9, 2015 to July 7, 2015, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Division Director



















Abandonment (Rule 24.035 and 29.15)

Moore v. State, 458 S.W.3d 822 (Mo. banc 2015):
(1) Where amended postconviction motion is filed untimely, motion court must conduct independent inquiry to determine if Movant was “abandoned” by counsel; (2) if the untimely filing was not due to fault of Movant personally, court should deem the amended motion timely filed.  If Movant caused the untimely filing, court should consider only the pro se Form 40, not the amended motion; and (3) where a motion court fails to conduct an independent inquiry on abandonment, the appellate court must remand the case to the motion court for such inquiry in the first instance.
Facts:  Appointed counsel filed an untimely amended motion.  The motion court and Court of Appeals, apparently without noticing this, ruled the case on the merits.
Holding:  When an untimely amended motion is filed, the motion court has a duty to make independent inquiry to determine whether Movant was “abandoned” by counsel.  If the court finds that counsel was at fault for the late filing (i.e., that counsel “abandoned” Movant), the court should accept the amended motion.  But if the untimely filing resulted from Movant’s personal negligence or intentional failure to act, the court shall not consider the amended motion, but only the pro se Form 40.   When the independent inquiry is not done, the appellate court must remand to the motion court for such an inquiry.  The result of the inquiry on abandonment will determine which motion – the pro se motion or the amended motion – the court should adjudicate.   


Childers v. State, 2015 WL 3485578 (Mo. App. E.D. June 2, 2015):
Holding:  Even though appellate court has a sua sponte duty to determine if the Amended Motion was untimely and, if so, usually must remand to the motion court for an abandonment hearing, the appellate court need not remand where all of the claims in both the pro se and Amended Motions were decided by the motion court with written Findings.
Discussion:  Postconviction counsel acknowledges that the untimely filing of the Amended Motion was her fault because she forgot to request the 30-day extension of time authorized by Rule 29.15.  However, remand for an abandonment hearing is not necessary here.  In a remand, if the motion court were to determine Movant was abandoned, it would decide the Amended Motion claims; if the motion court were to determine Movant was not abandoned, it would only decide the timely-filed pro se claims.  Here, the motion court has already decided by written Findings all the pro se and Amended Motion claims, so remand would be pointless.  Movant has received all the process he’s entitled to from the motion court regarding deciding his claims, and the appellate court can decide them on the merits.

Lomax v. State, 2015 WL 3961195 (Mo. App. E.D. June 30, 2015):
Holding:   Appellate court is required, sua sponte, to determine timeliness of amended motion under Rules 24.035 and 29.15, and where motion was untimely, remand to motion court for finding on abandonment by counsel, even where counsel acknowledges on appeal that the untimely filing was due to counsel’s error, not Movant’s.

Luna v. Kernan, 97 Crim. L. Rep. 130 (9th Cir. 4/28/15):
Holding:  Even though habeas attorney did not completely abandon Petitioner, Petitioner was entitled to equitable tolling where attorney dismissed Petitioner’s timely-filed petition, failed to timely file a new one, and falsely told Petitioner for the next six years that his habeas litigation was proceeding.

 
Appellate Procedure

Moore v. State, 458 S.W.3d 822 (Mo. banc 2015):
(1) Where amended postconviction motion is filed untimely, motion court must conduct independent inquiry to determine if Movant was “abandoned” by counsel; (2) if the untimely filing was not due to fault of Movant personally, court should deem the amended motion timely filed.  If Movant caused the untimely filing, court should consider only the pro se Form 40, not the amended motion; and (3) where a motion court fails to conduct an independent inquiry on abandonment, the appellate court must remand the case to the motion court for such inquiry in the first instance.
Facts:  Appointed counsel filed an untimely amended motion.  The motion court and Court of Appeals, apparently without noticing this, ruled the case on the merits.
Holding:  When an untimely amended motion is filed, the motion court has a duty to make independent inquiry to determine whether Movant was “abandoned” by counsel.  If the court finds that counsel was at fault for the late filing (i.e., that counsel “abandoned” Movant), the court should accept the amended motion.  But if the untimely filing resulted from Movant’s personal negligence or intentional failure to act, the court shall not consider the amended motion, but only the pro se Form 40.   When the independent inquiry is not done, the appellate court must remand to the motion court for such an inquiry.  The result of the inquiry on abandonment will determine which motion – the pro se motion or the amended motion – the court should adjudicate.   

State v. McAfee, 2015 WL 1915290 (Mo. App. E.D. April 28, 2015):
An appeal after a denial of a Rule 29.07(d) motion to withdraw a guilty plea may allow for “plain error” review of claims not raised in the trial court.
Facts:  Movant pleaded guilty to second degree murder.   Before sentencing, Movant filed a 29.07(d) motion to withdraw his guilty plea, which the trial court denied.  He appealed.
Holding:  A defendant is not allowed to withdraw a plea as a matter of right.  He must prove “manifest injustice” to be allowed to withdraw a plea.  Generally, a defendant must prove that his plea was unknowing and involuntary because he was misled by mistake, fraud, misapprehension, coercion, fear, persuasion or the holding out of false hopes.  On appeal, the appellate court reviews for abuse of discretion.  There is no appellate jurisdiction to hear an appeal of an order denying a 29.07(d) motion.  However, there is jurisdiction to appeal from the judgment of conviction, which is what Defendant is appealing here.  On the merits, Defendant seeks plain error review of a claim he failed to raise in the trial court.  It is an issue of first impression whether plain error review applies to Rule 29.07(d) motions.  Plain error review does not apply to Rule 24.035 motions because Rule 24.035 contains express language that claims not raised in the motion court are waived.  By contrast, Rule 29.07(d) does not contain the waiver language.  Further, Rule 29.07(d) expressly provides that a plea may be withdrawn “to correct manifest injustice” – which is the identical standard for plain error review.  Thus, the Court of Appeals assumes plain error review is possible under 29.07(d).  However, Court does not find it here. 

Childers v. State, 2015 WL 3485578 (Mo. App. E.D. June 2, 2015):
Holding:  Even though appellate court has a sua sponte duty to determine if the Amended Motion was untimely and, if so, usually must remand to the motion court for an abandonment hearing, the appellate court need not remand where all of the claims in both the pro se and Amended Motions were decided by the motion court with written Findings.
Discussion:  Postconviction counsel acknowledges that the untimely filing of the Amended Motion was her fault because she forgot to request the 30-day extension of time authorized by Rule 29.15.  However, remand for an abandonment hearing is not necessary here.  In a remand, if the motion court were to determine Movant was abandoned, it would decide the Amended Motion claims; if the motion court were to determine Movant was not abandoned, it would only decide the timely-filed pro se claims.  Here, the motion court has already decided by written Findings all the pro se and Amended Motion claims, so remand would be pointless.  Movant has received all the process he’s entitled to from the motion court regarding deciding his claims, and the appellate court can decide them on the merits.

Lomax v. State, 2015 WL 3961195 (Mo. App. E.D. June 30, 2015):
Holding:   Appellate court is required, sua sponte, to determine timeliness of amended motion under Rules 24.035 and 29.15, and where motion was untimely, remand to motion court for finding on abandonment by counsel, even where counsel acknowledges on appeal that the untimely filing was due to counsel’s error, not Movant’s.

State v. Dudley, 459 S.W.3d 499 (Mo. App. W.D. 2015):
Holding:  Appellate court, sua sponte, dismisses 24.035 motion as untimely filed where Amended Motion alleged only that Movant “attempted” to timely file his pro se 24.035 motion but that the motion was “not received by the court.”  Movant’s Amended Motion failed to allege why his pro se motion was not received, and did not allege that circumstances beyond his control, or that negligence or misconduct by others, prevented his attempted filing from being successful.  In the absence of such allegations, there is no exception to 24.035’s time limits that applies.

Powell v. Dept. of Corrections, 2015 WL 3856355 (Mo. App. W.D. June 23, 2015):
(1) Circuit courts are not authorized to issue summonses in writ of mandamus cases; instead, the courts should only issue preliminary writs; (2) where circuit court issued an unauthorized summons before denying a permanent writ, the denial was not appealable; petitioner’s remedy was to file a new writ in higher court; (3) if a circuit court issues a preliminary writ before denying a final writ on the merits, then the remedy is direct appeal.
Facts:  Petitioner applied for a writ of mandamus in circuit court.  The circuit court did not issue a preliminary order in mandamus as per Rule 94.04 but instead issued a summons to the DOC.  The DOC then filed suggestions in opposition.  The circuit court then issued a judgment on merits denying the writ.  Petitioner appealed.
Holding:  The initial question is does the appellate court have jurisdiction to hear the appeal?   Under Rule 94, as a general rule, an appeal will lie from the denial of a writ petition when the lower court has issued a preliminary order in mandamus but then denies a permanent writ. (However, the Western and Eastern Districts have held that even when a preliminary order has issued, the final decision is still not reviewable by appeal if it does not reach the merits of the petition, such as dismissal for lack of jurisdiction.)  But if the circuit court does not grant a preliminary order in mandamus, the petitioning party must file its writ petition in the next higher court.  A preliminary order in mandamus directs respondent to file an answer within a specified time, and may also order respondent to refrain from some action.  If the circuit court issued a preliminary order, a final decision is reviewable by appeal.  The Missouri Supreme Court has, as a matter of discretion, considered a summons to be the functional equivalent of a preliminary order and allowed appellate review in one case, but the Supreme Court has stated that the practice of issuing summonses in lieu of preliminary writs is not authorized by Rule 94.  The Supreme Court has directed circuit courts to stop issuing summonses in lieu of preliminary writs.  Since the circuit court here issued an unauthorized summons instead of a preliminary order before denying the writ, an appeal does not lie.  Instead, the proper remedy is a new writ in the appellate court.  All circuit courts should read and follow the writ procedures in Rule 94 (mandamus) and 97 (prohibition).  Appeal dismissed.

U.S. v. Del Valle-Cruz, 97 Crim. L. Rep. 52 (1st Cir. 4/6/15):
Holding:  Even though Defendant’s plea deal to failure to register waived the right to appeal, this did not bar him from challenging supervised release condition that effectively prevented him from living with his with his minor son and family; prohibiting Defendant from living with his son and family was not related to his offense of failing to register or his history and character.

U.S. v. Vargas-Ocampo, 2014 WL 1303364 (5th Cir. 2014):
Holding:  Use of “equipoise” rule not appropriate for determining sufficiency of evidence on appeal.

People v. Arriaga, 320 P.3d 1141 (Cal. 2014):
Holding:  Appeal challenging denial of Padilla claim regarding immigration consequences of a guilty plea does not require a certificate of probable cause to appeal.  


 





Attorney’s Fees

Chasnoff v. Mokwa, 2015 WL 1743088 (Mo. App. E.D. April 14, 2015):
(1)  Police Officers lacked “privacy” interest in records of police misconduct and could not bar disclosure of such records under Sunshine Law; (2) even though Officers were given “Garrity” warning that their statements made to internal affairs investigators would not be used against them, this applied only to use in later “criminal proceedings,”  not disclosure under Sunshine Law; and (3) Plaintiff was entitled to attorney’s fees for Police Board’s conduct in failing to reveal various records subject to Sunshine Law disclosure and “sham” conduct to prevent disclosure.
Facts:   Plaintiff sought disclosure under Sunshine Law, Sec. 610.010, of police records involving police misconduct in confiscating “scalped” tickets during the 2006 World Series and then using the tickets themselves.  Police Internal Affairs Division (IAD) investigated the matter.   Before interviewing Officers, IAD warned Officers under Garrity v. New Jersey , 385 U.S. 493 (1967), that if they did not answer questions, they could be fired, but if they did answer questions, “these statements may be used against you in relation to subsequent department charges, but not in any subsequent criminal proceedings.”   In various prior litigation to the instant case, a trial court ordered disclosure of the records.  Subsequently, Officers sought to prevent disclosure to protect their “privacy” interest.  The Police Board, which was the defendant in all the litigation, then entered into a “consent judgment” with Officers whereby the Police Board “agreed” not to release the records which trial court had ordered released.  This “consent judgment” was done without Plaintiff’s participation or consent.  Later, the trial court again ordered release of the records and attorney’s fees for Plaintiff.  Officers and Police Board appealed.
Holding:   Officers claim the Sunshine Law grants them a “privacy” interest that mandates closure of the records.  However, the exemptions from disclosure in Sec. 610.021 are permissive, not mandatory.  The Sunshine Law lists exempt records that “may” be closed, but does not prohibit disclosure.  Officers can assert “privacy” interests as an independent action under a different statute or constitutional provision, but here, there is no other statute or constitutional provision barring disclosure.  The “Garrity warnings” did not create a constitutional right to prevent disclosure; at most, the warnings told Officers that their statements would not be used in “criminal proceedings,” which a Sunshine Law request is not.  Even if the “custom and practice” of the Police Board was not to disclose Garrity statements, this does not create any enforceable right by Officers; disclosure is determined by law, not the “custom and practice” of the Police Board.  There is no overriding constitutional right to privacy in employment records of public employees.  Any right to privacy extends only to disclosure of “personal” matters.  Information regarding Officers’ performance of their official duties, including discipline imposed for misconduct involving citizens, is not a personal matter.  In short, Officers have no right under the Sunshine Law, constitution, common law, or statute to compel closure of public records regarding Officers’ substantiated misconduct in performance of their official duties.  Trial court did not err in awarding Plaintiff $100,000 in attorney’s fees.  The Police Board’s failure to reveal the existence of various records until late in the litigation, and entry into a “sham consent agreement with the police officers that bypassed [Plaintiff] in order to avoid the ordered disclosure” support such an award to enforce Plaintiff’s rights under Sunshine Law.


Child Support

State v. Claycomb, 2015 WL 3979728 (Mo. banc June 30, 2015):
(1)  A sufficiency of evidence claim is preserved for appellate review even if it was not raised in the trial court in a new trial motion or otherwise; and (2) in nonsupport case for failure to pay monetary child support, State is not required to prove as part of its case that Defendant failed to provide in-kind support, such as food, clothing, lodging, or medicine.  
Facts:  Defendant was convicted at a bench trial of failure to pay monetary child support, Sec. 568.040.  Defendant contended the evidence was insufficient to convict because, although the State showed he did not pay monetary child support, the State did not show he failed to support his children with in-kind contributions.  
Holding:  (1)  As an initial matter, there is a question whether Defendant has preserved his sufficiency claim for appeal, since he failed to raise it below.  It is preserved.  As relevant here, Rule 29.11(e) states that in a bench trial, a new trial motion is not necessary to preserve issues for appeal, but if a new trial motion is filed, allegations of error must be included in the new trial motion except for questions regarding sufficiency of evidence.  Similarly, Rule 29.11(d)(3) provides that in jury-tried cases, allegations of error to be preserved for appeal must be included in a motion for new trial except for questions regarding the sufficiency of evidence.  To the extent that some prior cases have held that a sufficiency claim can only be reviewed for plain error if not included in a motion for new trial, they should no longer be followed, because they are inconsistent with Rule 29.11.  No Rule requires the filing of a motion for judgment of acquittal in a court tried case.  Rule 27.07 provides for filing of a motion for judgment of acquittal in a jury case, but even then, 27.07(c) provides that the court may enter a judgment of acquittal of its own motion based on insufficiency, and that no motion for judgment of acquittal need be filed prior to submission of the case in order for a defendant to seek a judgment of acquittal after the verdict.  (2)  Defendant argues the State is required to prove that he failed to provide in-kind support.  The version of Sec. 568.040 in effect at the time of the offense provided that a parent commits nonsupport if such parent fails to provide “adequate support” for the child.  Sec. 568.040.2(3) defines “support” as food, clothing, lodging, and medical care.  As relevant here, Sec. 568.040.4 states that nonsupport is a Class D felony if Defendant fails to pay support he is obligated to pay in six out of 12 months.  Here, the State showed that Defendant failed to pay financial support for six months.  And, even though Defendant later paid in full, his late payment is no defense, since a child’s needs are continuous.  The State does not have to negate every possibility that the defendant provided in-kind support.  The State does not have a duty to disprove every reasonable hypothesis of innocence.  Had the evidence shown that Defendant provided substantial monetary or other support, and the question was whether that support was “adequate” to meet the child’s needs, more specific evidence of the child’s needs might well have been required.  However, while evidence that the charged parent did provide in-kind support would be relevant and admissible, it is not the State’s burden to introduce it to make a prima facie case where, as here, the State presented evidence that Defendant failed to pay monetary support.


Civil Procedure

State ex rel. Isselhard v. Dolan, 2015 WL 4095458 (Mo. App. E.D. July 7, 2015):
(1) Electronically submitted filing is deemed filed when it is submitted (received), even if clerk office only “accepts” it later; (2) clerk had no authority to reject submission merely because Plaintiff-filer failed to enter the name of Defendant and check his party status box on the electronic filing page, where the petition itself was in proper form.
Facts:  On the last day of a statute of limitations period, Plaintiff submitted a petition through the Case.net electronic filing system.  Two days later, the clerk returned the petition due to “Missing/Incorrect Parties – All parties need to be added into the e-filing system prior to submission.”  Plaintiff then resubmitted the petition and it was “accepted” two days late.  The trial court deemed the petition timely filed when originally submitted.  Defendant sought a writ of mandamus challenging this.
Holding:  Rule 103.06(e) states that a document is submitted for filing when the electronic system receives the document and sends a confirmation to the filer.  Rule 103.06(f) states that if a clerk accepts a document, the date of filing entered into the case management system shall be the date and time the electronic filing system received the document.  Here, the clerk rejected the filing because Plaintiff failed to enter the name of Defendant and check his party status box on the electronic filing page.  The name and address of Defendant were on the petition.  No law, court rule, or specific court order authorized the clerk to reject the filing of the petition for the minor technical deficiency.  The clerk was obligated to accept the filing.  The pleading is deemed filed when it was received by the electronic filing system.  Writ of mandamus denied.

Powell v. Dept. of Corrections, 2015 WL 3856355 (Mo. App. W.D. June 23, 2015):
(1) Circuit courts are not authorized to issue summonses in writ of mandamus cases; instead, the courts should only issue preliminary writs; (2) where circuit court issued an unauthorized summons before denying a permanent writ, the denial was not appealable; petitioner’s remedy was to file a new writ in higher court; (3) if a circuit court issues a preliminary writ before denying a final writ on the merits, then the remedy is direct appeal.
Facts:  Petitioner applied for a writ of mandamus in circuit court.  The circuit court did not issue a preliminary order in mandamus as per Rule 94.04 but instead issued a summons to the DOC.  The DOC then filed suggestions in opposition.  The circuit court then issued a judgment on merits denying the writ.  Petitioner appealed.
Holding:  The initial question is does the appellate court have jurisdiction to hear the appeal?   Under Rule 94, as a general rule, an appeal will lie from the denial of a writ petition when the lower court has issued a preliminary order in mandamus but then denies a permanent writ. (However, the Western and Eastern Districts have held that even when a preliminary order has issued, the final decision is still not reviewable by appeal if it does not reach the merits of the petition, such as dismissal for lack of jurisdiction.)  But if the circuit court does not grant a preliminary order in mandamus, the petitioning party must file its writ petition in the next higher court.  A preliminary order in mandamus directs respondent to file an answer within a specified time, and may also order respondent to refrain from some action.  If the circuit court issued a preliminary order, a final decision is reviewable by appeal.  The Missouri Supreme Court has, as a matter of discretion, considered a summons to be the functional equivalent of a preliminary order and allowed appellate review in one case, but the Supreme Court has stated that the practice of issuing summonses in lieu of preliminary writs is not authorized by Rule 94.  The Supreme Court has directed circuit courts to stop issuing summonses in lieu of preliminary writs.  Since the circuit court here issued an unauthorized summons instead of a preliminary order before denying the writ, an appeal does not lie.  Instead, the proper remedy is a new writ in the appellate court.  All circuit courts should read and follow the writ procedures in Rule 94 (mandamus) and 97 (prohibition).  Appeal dismissed.

*  Coleman v. Tollefson, ___ U.S. ___, 135 S.Ct. 1759 (U.S. May 18, 2015):
Holding:  Even though one of indigent petitioner’s three prior lawsuits (which had been dismissed by the district court) was still pending on appeal, that suit counted as a “third strike” under 18 USC 1915 “third strike” provision for purposes of whether petitioner could file new, additional suits in forma pauperis without cost.

Closing Argument & Prosecutor’s Remarks
 
Simpson v. State, 97 Crim. L. Rep. 58 (Md. 4/7/15):
Holding:  Defendant was denied his 5th Amendment right against self-incrimination where Prosecutor said in opening statement that Defendant himself would testify to his involvement in the crime, but Defendant never actually testified at trial. 

State v. Land, 2014 WL 1010745 (N.J. App. 2014):
Holding:  Even if Prosecutor did not act in bad faith, his opening statement referring to incriminating evidence that Prosecutor never actually presented at trial denied Defendant fair trial.

Confrontation & Hearsay

*  Ohio v. Clark, ___ U.S. ___, 135 S.Ct. 2173 (U.S. June 18, 2015):
Holding:  Statements by non-testifying witnesses to persons other than law enforcement officers may be covered by the Confrontation Clause and be “testimonial,” but are less likely to be so than statements made to law enforcement officers; non-testifying child’s statement to his teachers, identifying his abuser, were not testimonial because made in context of ongoing emergency to determine whether it was safe to release boy to alleged abuser (Defendant); child’s statements were not made with the primary purpose of creating evidence for Defendant’s prosecution. 

State v. Nofoa, 97 Crim. L. Rep. 70 (Haw. 4/14/15):
Holding:  Even though Defendant had opportunity to cross-examine Witness at preliminary hearing (who later died before trial), this was not an adequate opportunity for confrontation under 6th Amendment where Defendant had not yet received discovery at time of preliminary hearing and such discovery would have impeached Witness; Crawford left open question of whether opportunity for cross-examination at preliminary hearing satisfies 6th Amendment.

State v. Koederitz, 97 Crim. L. Rep. 11 (La. 3/17/15):
Holding:  In domestic violence prosecution, even though Victim’s initial statements at emergency room were nontestimonial, her later statements to a psychiatrist were testimonial because the purpose of that session was designed to encourage Victim to report incident.

Costs

*  Coleman v. Tollefson, ___ U.S. ___, 135 S.Ct. 1759 (U.S. May 18, 2015):
Holding:  Even though one of indigent petitioner’s three prior lawsuits (which had been dismissed by the district court) was still pending on appeal, that suit counted as a “third strike” under 18 USC 1915 “third strike” provision for purposes of whether petitioner could file new, additional suits in forma pauperis without cost.

Sturdivant v. State, 2014 WL 1258813 (Tex. App. 2014):
Holding:  Trial court lacked authority to order Defendant to pay special prosecutor fees as court costs.


Counsel – Right To – Conflict of Interest

State v. McKinley, 96 Crim. L. Rep. 663 (Iowa 3/13/15):
Holding:  Entire Public Defender’s Office was not disqualified from case merely because office represented prosecution witnesses in prior unrelated matters; Rule 1.7(a) forbids representation that will be materially limited by a lawyer’s loyalties to other clients, but there was no significant likelihood here that the lawyers would be foreclosed or inhibited from any defense strategy because of their office’s former representation of witnesses; Rule 1.9’s prohibition against subsequent representation adverse to a former client in a substantially related case was not implicated because the prior representation had nothing to do with the new case.


Death Penalty

*  Brumfield v. Cain, ___ U.S. ___, 135 S.Ct. 2269 (U.S. June 18, 2015):
Holding:  State court unreasonably determined the facts in finding that a death-sentenced inmate had not made a sufficient showing that he was intellectually disabled to warrant an evidentiary hearing on his Atkins claim, where inmate alleged he had an IQ of 75, a fourth-grade reading level, had been in special education, had a learning disability, and had been treated at a number of psychiatric hospitals as a child; petitioner-inmate was entitled to have his claim considered on the merits in federal habeas.

*  Glossip v. Gross, ___ U.S. ___, 135 S.Ct. 2726 (U.S. June 29, 2015):
Holding:  Death-sentenced inmates who challenged use of midazolam in execution protocol failed to identify a known, available alternative execution method that carried a lesser risk of pain, and failed to prove use of midazolam entails a substantial risk of severe pain; Justices Breyer and Ginsburg write notable dissent saying death penalty application of death penalty “highly likely” violates the Eighth Amendment because of (1) serious unreliability in that innocent persons have been sentenced to death, (2) arbitrariness in application based on geography, race and gender, and (3) unconscionably long delays that undermine the death penalty’s penological  purpose, and (4) declining use of the death penalty.

Zink v. Lombardi, 96 Crim. L. Rep. 622 (8th Cir. 3/6/15):
Holding:  Defendants challenging lethal injection must not only show a substantial risk of severe pain but also that there exists a “reasonably available” alternative.

Oyola v. State, 96 Crim. L. Rep. 582 (Fla. 2/19/15):
Holding:  Sentencing judge improperly considered nonstatutory aggravating factor where he sentenced Defendant to death as added punishment to the life sentence Defendant previously received for a prior murder; Judge said he wanted to provide “additional consequence” for the prior murder.

Delago v. State, 162 So.3d 971 (Fla. 2015):
Holding:  Death sentence disproportionate where Defendant who killed police officer had no significant prior criminal history, had severe mental health problems, and had not planned the killing.

Robinson v. Shanahan, 2014 WL 1016038 (N.C. App. 2014):
Holding:  Where State changed its lethal injection procedure while death-sentenced Defendant’s challenge to this was pending on appeal, Defendant was entitled to remand for trial court to determine in first instance if State properly followed Administrative Procedure Act in enacting new procedure.


Detainer Law & Speedy Trial


U.S. v. Velazquez, 2014 WL 1410153 (3d Cir. 2014):
Holding:  Defendant’s 6th Amendment right to speedy trial was violated where Gov’t failed to diligently pursue efforts to find Defendant for five years and merely ran his name a few times through a national crime database.

U.S. v. Hicks, 96 Crim. L. Rep. 645 (10th Cir. 3/6/15):
Holding:  Under federal Speedy Trial Act, the Gov’t’s motion to set a trial date after all other pretrial motions have been ruled on does not toll more than 30 days of the speedy trial clock; to hold otherwise would allow the Gov’t to have an indeterminate excusable period even though there were no pending motions.

U.S. v. Moreno, 2014 WL 630701 (N.D. N.Y. 2014):
Holding:  837-day delay between Defendant’s indictment and arrest violated right to speed trial, where Defendant was blameless for the delay and Gov’t failed to exercise reasonable diligence to arrest Defendant, even though Gov’t didn’t act in bad faith.

State v. Black, 96 Crim. L. Rep. 582 (Ohio 2/19/15):
Holding:  Term “penal or correctional institution of a party state” in the Ohio Interstate Agreement on Detainers applies to county jails, as well as state prisons.

State v. Peeler, 97 Crim. L. Rep. 157 (Wash. 5/7/15):
Holding:  Inmate’s request for speedy disposition of detainer triggers the Intrastate Detainer Act’s 120-day deadline even if the inmate is no longer held by that custodian (but held in a different county) when the prosecutor with the pending charges receives notice of the request.


Discovery 

Chasnoff v. Mokwa, 2015 WL 1743088 (Mo. App. E.D. April 14, 2015):
(1)  Police Officers lacked “privacy” interest in records of police misconduct and could not bar disclosure of such records under Sunshine Law; (2) even though Officers were given “Garrity” warning that their statements made to internal affairs investigators would not be used against them, this applied only to use in later “criminal proceedings,”  not disclosure under Sunshine Law; and (3) Plaintiff was entitled to attorney’s fees for Police Board’s conduct in failing to reveal various records subject to Sunshine Law disclosure and “sham” conduct to prevent disclosure.
Facts:   Plaintiff sought disclosure under Sunshine Law, Sec. 610.010, of police records involving police misconduct in confiscating “scalped” tickets during the 2006 World Series and then using the tickets themselves.  Police Internal Affairs Division (IAD) investigated the matter.   Before interviewing Officers, IAD warned Officers under Garrity v. New Jersey , 385 U.S. 493 (1967), that if they did not answer questions, they could be fired, but if they did answer questions, “these statements may be used against you in relation to subsequent department charges, but not in any subsequent criminal proceedings.”   In various prior litigation to the instant case, a trial court ordered disclosure of the records.  Subsequently, Officers sought to prevent disclosure to protect their “privacy” interest.  The Police Board, which was the defendant in all the litigation, then entered into a “consent judgment” with Officers whereby the Police Board “agreed” not to release the records which trial court had ordered released.  This “consent judgment” was done without Plaintiff’s participation or consent.  Later, the trial court again ordered release of the records and attorney’s fees for Plaintiff.  Officers and Police Board appealed.
Holding:   Officers claim the Sunshine Law grants them a “privacy” interest that mandates closure of the records.  However, the exemptions from disclosure in Sec. 610.021 are permissive, not mandatory.  The Sunshine Law lists exempt records that “may” be closed, but does not prohibit disclosure.  Officers can assert “privacy” interests as an independent action under a different statute or constitutional provision, but here, there is no other statute or constitutional provision barring disclosure.  The “Garrity warnings” did not create a constitutional right to prevent disclosure; at most, the warnings told Officers that their statements would not be used in “criminal proceedings,” which a Sunshine Law request is not.  Even if the “custom and practice” of the Police Board was not to disclose Garrity statements, this does not create any enforceable right by Officers; disclosure is determined by law, not the “custom and practice” of the Police Board.  There is no overriding constitutional right to privacy in employment records of public employees.  Any right to privacy extends only to disclosure of “personal” matters.  Information regarding Officers’ performance of their official duties, including discipline imposed for misconduct involving citizens, is not a personal matter.  In short, Officers have no right under the Sunshine Law, constitution, common law, or statute to compel closure of public records regarding Officers’ substantiated misconduct in performance of their official duties.  Trial court did not err in awarding Plaintiff $100,000 in attorney’s fees.  The Police Board’s failure to reveal the existence of various records until late in the litigation, and entry into a “sham consent agreement with the police officers that bypassed [Plaintiff] in order to avoid the ordered disclosure” support such an award to enforce Plaintiff’s rights under Sunshine Law.

U.S. v. Zaragoza-Moreira, 97 Crim. L. Rep. 37 (9th Cir. 3/18/15):
Holding:  Officer acted in bad faith and violated due process right to present a defense by destroying a video which showed Defendant actions during an offense, where Defendant had told Officer she acted under duress; Officer should have known the tape had exculpatory value.  

State ex rel. Montgomery v. Chavez ex rel. County of Maricopa, 2014 WL 1244956 (Ariz. 2014):
Holding:  Prosecutors are not permitted to unilaterally redact Victims’ birth dates from police reports that are required to be disclosed to defense, but must seek a court order giving permission to do this; the Victim’s Rights laws refer to Defendant’s discovery requests directed to Victims, not prosecutors; defense counsel have good reason to have access to birth date information.


DNA Statute & DNA Issues

Com. v. Wade, 2014 WL 961125 (Mass. 2014):
Holding:  Test as to whether Defendant can obtain postconviction DNA testing under DNA statute was not Strickland’s ineffective counsel standard, and in order to get testing, Defendant need not refute every theory of guilt the State could advance.



Double Jeopardy

Ellison v. State, 2014 WL 1220401 (Tex. App. 2014):
Holding:  Where Defendant pleaded guilty to a continuous series of assaults against a family member, double jeopardy prohibited the State from then charging Defendant with an additional assault against the same victim that occurred during same time period.


DWI

State ex rel. Hodges v. Asel, 460 S.W.3d 926 (Mo. banc 2015) and State ex rel. Mammen v. Chapman, 2015 WL 3385895 (Mo. banc May 26, 2015):
Sec. 577.023.6(4) requires “chronic offenders” serve a minimum of two years in prison even when they successfully complete long term treatment under Sec. 217.362.3 prior to expiration of two years.
Facts:  Defendants were convicted of DWI as “chronic offenders” under Sec. 577.023.6(4), sentenced to 5 and 10 years respectively, and placed in long term treatment under Sec. 217.362.3.  Defendants successfully completed long term treatment in less than two years.  The DOC recommended, and the trial courts approved, that they be released on probation after serving two years.  Defendants sought their immediate release via writs of mandamus.
Holding:  Sec. 577.023.6(4) unequivocally provides that no chronic offender shall be eligible for probation or parole until he has served a minimum of two years imprisonment.  Sec. 217.362.4 does not require a trial court to grant probation to a chronic offender before serving two years.  Defendants rely on statements in State ex rel. Salm v. Mennemeyer, 423 S.W.3d 319 (Mo. App. 2014), and State ex rel. Sandknop v. Goldman, 450 S.W.3d 499 (Mo. App. 2014), that upon successful completion of long term treatment a trial court must either (1) allow the defendant to be released on probation, or (2) determine probation is not appropriate and order execution of the sentence.  But neither case dealt with the interplay between 577.023.6(4) and 217.362.3.  The long term treatment statute does not require immediate release of a chronic offender before serving the minimum two years required by 577.023.6(4).  Here, the DOC advised the trial courts that Defendants had successfully completed long term treatment and would be eligible for release in June 2015 – upon having served two years.   The trial courts’ approval of the two-year release date complied with 577.023.6(4) and 217.362.4.   Writs of mandamus denied.

Bartholomew v. Director of Revenue, 2015 WL 3378691 (Mo. App. E.D. May 26, 2015) and McGough v. Director of Revenue, 2015 WL 3378686 (Mo. App. E.D. May 26, 2015):
Holdings:  Under the “savings clause” of 19 CSR 25-30.051(8), BAC results are admissible if the maintenance on the breathalyzer machine was done in compliance with the DHSS regulation in effect at the time the maintenance was actually performed; the maintenance need not have been done in compliance with more restrictive DHSS provisions in effect at the time of trial.


Leeka v. State, 97 Crim. L. Rep. 157 (Ark. 4/30/15):
Holding:   Court erred in excluding Defendant’s evidence of prescription “sleep driving” as defense to DWI, because DWI law requires proof of culpable mental state.

Williams v. State, 97 Crim. L. Rep. 32 (Ga. 3/27/15):
Holding:  Defendant-Driver who “consented” to a blood draw after being told his license would be suspended under implied-consent law if he refused did not voluntarily waive his 4th Amendment rights; drivers who acquiesce thinking they have no choice haven’t freely consented to a warrantless search.

State v. Adkins, 97 Crim. L. Rep. 151 (N.J. 5/4/15):
Holding:  McNeely’s ruling that police must get a warrant to draw blood from DWI suspect applies retroactively to cases that were pending when the ruling was announced, and the good faith exception to the exclusionary rule does not apply.

State v. Declerck, 317 P.3d 794 (Kan. App. 2014):
Holding:  A statute providing that a traffic offense resulting in serious injury or death constituted probable cause to support a warrantless blood draw was unconstitutional because it authorized an automatic search and seizure of Driver without probable cause to believe Driver was under influence of alcohol or drugs.  


Evidence

State v. Joyner, 458 S.W.3d 875 (Mo. App. 2015):
Where Defendant was charged with aggravated stalking, trial court abused discretion in allowing State to introduce evidence that Defendant was a registered sex offender (on the theory that this showed Victim’s “state of mind”), because this was improper propensity evidence and Victim’s “state of mind” was not an element of the offense.
Facts:  Defendant, age 45, lived with Victim, age 12, and her parents.  After Defendant said he had romantic feelings toward Victim, parents made Defendant move out of the house.  Thereafter, Defendant continued to follow and observe Victim at her house, church and elswhere.  The State charged Defendant with aggravated stalking based on this conduct.  At trial, the State asked Victim if she was scared of Defendant and she testified she was because he was a registered sex offender.  The State also argued that Defendant was a registered sex offender in closing argument.
Holding:  Defendant’s status as a registered sex offender is prior uncharged conduct which shows propensity.  Generally, such evidence should not be admitted unless it shows (1) motive, (2) intent, (3) absence of mistake or accident, (4) common scheme or plan, or (5) identity of person charged.  At trial, the State did not argue that the evidence was admissible under one of these exceptions.  Rather, the State claimed it showed Victim’s “state of mind.”  However, the Vicitm’s subjective state of mind was not an element of the crime of aggravated stalking.  Sec. 565.225.2 defines stalking as purposely, though a course of conduct, harasses or follows with the intent of harassing another person.  “Aggravated stalking” applies here because the Defendant was more than 21 years of age, and the Victim younger than 17, Sec. 565.225.3(4).  Since Victim’s subjective state of mind was not an element of aggravated stalking, it was an abuse of discretion to admit the registered sex offender evidence.  Improperly admitted evidence can be outcome determinative even if other evidence of guilt is overwhelming.  The factors to consider are (1) similarity of the charged offense to the improperly admitted evidence, (2) the amount of evidence erroneously admitted and how much it was referred to at trial, and (3) whether the State’s elicitation of the evidence was not inadvertent.  Here, the evidence that Defendant was a registered sex offender was highly prejudicial when considered in connection with stalking a minor Victim.  This evidence was repeatedly referred to at trial.  And the State’s presentation of it was not inadvertent since this had been the subject of a defense motion in limine, which the trial court had previously sustained.  Reversed and remanded for new trial.

U.S. v. Occasio-Ruiz, 96 Crim. L. Rep. 646 (1st Cir. 2/27/15):
Holding:   A son’s statement to his Mother that he alone had committed the killing with which Defendant was charged should have been admitted as a statement against interest under Rule 804(b)(3) (which requires “corroboration” and “trustworthiness”) because statements to close family members meet that test.

U.S. v. Morgan, 97 Crim. L. Rep. 211 (2d Cir. 5/19/15):
Holding:  Even though Defendant sent a letter from jail asking someone to help arrange the murder of an informant, this was too prejudicial to be admitted to show consciousness of guilt; the threats bore no relation to the charged offense and had a substantial capacity to cause jurors to find Defendant guilty for emotional reasons.

U.S. v. Haischer, 97 Crim. L. Rep. 39 (9th Cir. 3/25/15):
Holding:  Defendant can adopt inconsistent defenses, so need not admit guilt in order to claim an affirmative duress offense; Defendant can claim duress while holding Gov’t to burden to prove mens rea by contending she did not commit the offense with the required intent.

U.S. v. Cazares, 97 Crim. L. Rep. 211 (9th Cir. 5/14/15):
Holding:  Rule 703 on expert testimony was violated when Gov’t gang expert testified that Defendant was one of the most violent and important members of the gang; expert should have been limited to testifying about more general information about the gang.

Headspeth v. U.S., 2014 WL 959466 (D.C. 2014):
Holding:  Probative value of Defendant’s flight from arrest in showing consciousness of guilt was outweighed by the prejudice, such that giving an instruction stating that flight showed consciousness of guilt was error; here, jury wasn’t informed of Defendant’s prior bad history with particular arresting Officer which would have given Defendant particular reason to avoid arrest by Officer.




Leeka v. State, 97 Crim. L. Rep. 157 (Ark. 4/30/15):
Holding:   Court erred in excluding Defendant’s evidence of prescription “sleep driving” as defense to DWI, because DWI law requires proof of culpable mental state.

Mathis v. State, 2014 WL 113321 (Fla. 2014):
Holding:  State could not use copies of non-testifying Defendant’s prior convictions to impeach his exculpatory hearsay assertion of innocence during his arrest.

Southworth v. Com., 2014 WL 1116878 (Ky. 2014):
Holding:  In Defendant’s trial for murder of his wife, evidence that Defendant took a used condom from neighbor’s garbage and inserted it into his mistress was not relevant and was improper bad character evidence, even though the State made allegations that the charged crime involved trying to implant semen.

Sublet v. State, 97 Crim. L. Rep. 102 (Md. 4/23/15):
Holding:  Even though Witness testified she owned a Facebook account and sent some of the messages from that account depicted in screen images, this was not sufficient to authenticate other messages from the same account.

Coleman v. State, 2014 WL 1325742 (Nev. 2014):
Holding:   Statements of Defendant’s Girlfriend, who was Mother of Victim, that Victim’s burns were caused by cooking meth, were statements against interest because they exposed Girlfriend/Mother to charges for child abuse, and thus, should have been admitted.  

People v. Williams, 97 Crim. L. Rep. 51 (N.Y. 4/7/15):
Holding:  State cannot present evidence in case-in-chief that Defendant only selectively answered some police questions and not others; a defendant who refused to answer certain questions can have the same innocent or legitimate reasons for refusing to answer as someone who refused to speak to police at all.  

Mitchell v. State, 2014 WL 998310 (Ga. App. 2014):
Holding:  Trial court erred in excluding newly-discovered defense witness in robbery trial, whose testimony would have impeached victim who was sole eyewitness to robbery.











Evidentiary Hearing (Rules 24.035 and 29.15)

Carroll v. State, 461 S.W.3d 43 (Mo. App. E.D. 2015):
Even though Movant’s pro se Form 40 appeared untimely, where his amended motion alleged that Movant would testify and offer facts showing that the motion was in fact timely-filed, motion court was required to have evidentiary hearing on the matter.
Facts:  Movant’s pro se Form 40 was filed about eight months after its due date under Rule 29.15(b).  Counsel was appointed and filed an amended motion.  The amended motion alleged that the motion court had timely received a pro se motion but lost it, so Movant was forced to re-file another pro se motion eight months later.  The State moved to dismiss on grounds that the motion was untimely.  Movant filed a reply alleging additional facts and attaching affidavits and exhibits that would suggest that his motion was in fact timely.  The motion court dismissed the case without an evidentiary hearing.
Holding:  Movant’s amended motion alleges sufficient facts which, if true, would support the conclusion that his pro se motion was timely filed.  However, Movant never had an opportunity to prove his facts because he wasn’t given an evidentiary hearing.  The State claims that Movant’s allegations are insufficient under Morrow v. State, 21 S.W.3d 819 (Mo. banc 2000), because Movant’s amended motion does not list witnesses who will testify that the motion court timely received his motion but lost it.  Morrow only applies to claims of ineffective counsel, not claims about the timeliness of a pro se motion.  Given that Movant was incarcerated, he may not be able to allege with personal knowledge what happened to his motion after the clerk received it.  It is enough that he alleged he timely submitted for mailing his original pro se motion, and that it was timely received by the clerk.  He is entitled to an evidentiary hearing to prove this.  Even though the court held a “status hearing” at which these matters may have been discussed, the “status hearing” was not a full evidentiary hearing.

Wiggins v. State, 2015 WL 1915324 (Mo. App. E.D. April 28, 2015):
Even though Movant (1) said he agreed with State’s recitation of evidence at his guilty plea to second degree murder, (2) said he was satisfied with plea counsel’s services, and (3) would have risked life without parole if he went to trial, Movant was entitled to an evidentiary hearing on claim that counsel was ineffective in not advising on possible lesser-included offense (voluntary manslaughter) as a defense.
Facts:   Movant was originally charged with first degree murder.  He pleaded guilty to second degree murder.  At the plea, the State recited facts it expected to prove and Movant said he agreed with those facts.  Movant also said he was satisfied with counsel.  He later filed a 24.035 motion, alleging counsel failed to advise him of a defense of voluntary manslaughter.  Movant alleged facts that would show that Movant acted under the influence of sudden passion arising from adequate cause during a fight with victim.  The motion court denied the claim without a hearing.
Holding:  Failure by counsel to advise a defendant of a possible defense may render a plea unknowing and involuntary.  Even though Movant said he agreed with the State’s recitation of facts, the factual basis underlying a guilty plea is not always a complete account of the circumstances surrounding the crime, nor is it meant to be.  It is often simply a recital of elements the State expects to prove at trial.  We do not agree that Movant’s acknowledgement of the anticipated evidence conclusively refuted the facts alleged in Movant’s Amended Motion.  Although Movant may not have successfully convinced a jury that he committed voluntary manslaughter, he was entitled to weigh that option before pleading guilty.   The plea court’s questions to Movant whether he was “satisfied” with counsel were too general to refute Movant’s claim that counsel failed to advise him about the defense of voluntary manslaughter.  Finally, even though Movant would have risked life without parole if he went to trial on first degree murder, he pleaded in his Amended Motion that he was prejudiced because he would have proceeded to trial if he had been advised of the voluntary manslaughter defense; without an evidentiary hearing, “we must take Movant at his word.”  Remanded for evidentiary hearing.

Ex Post Facto

Moe v. Sex Offender Registry Bd., 2014 WL 1188108 (Mass. 2014):
Holding:  Retroactive application of law requiring publication on internet of sex Offenders who had previously not been published violated Offenders’ due process rights under State Constitution; public identification of the persons posed serious adverse consequences and was a new legal consequence to events completed on or before the new law.

Factual Basis

Snow v. State, 461 S.W.3d 25 (Mo. App. E.D. 2015):
Even though Defendant/Movant altered a crime scene, there was no factual basis to convict of hindering prosecution, Sec. 575.030, where Defendant’s actions did not prevent or obstruct police from the discovery or apprehension of the crime’s perpetrator.
Facts:  A Man approached Defendant/Movant at his house and began to attack him with a knife.  Defendant fought Man off with a wrench.  Defendant then threw the wrench in some woods and called police.  Before police arrived, Defendant cleaned up the place where the attack occurred to make it look like a burglary was in progress, because Defendant was afraid that police wouldn’t believe Defendant acted in self-defense.  Man was ultimately charged with attempted murder of Defendant.  Defendant was charged with and pleaded guilty to hindering prosecution.  Defendant/Movant then filed Rule 24.035 motion, claiming there was no factual basis for the plea.
Holding:   Hindering prosecution, Sec. 575.030, occurs if a defendant prevents or obstructs, by means of force, deception or intimidation, anyone from performing an act that might aid in the discovery or apprehension of another person wanted for a crime.  The admitted facts here do not establish this.  First, the statute requires that a defendant act to prevent arrest of another person; here, Defendant’s actions in altering the crime scene were designed to prevent his own arrest.  Second, Defendant’s actions did not prevent police from arresting the wanted Man.  Sec. 575.030 does not make deceiving law enforcement, by itself, a crime.  The deception must prevent or obstruct police from performing an act aiding in the discovery or apprehension of another.  The purpose of Rule 24.02(e)’s factual basis inquiry is to protect a defendant who may appear to be pleading voluntarily with an understanding of the charge, but who does so without realizing that his conduct does not actually fall within the charge.  That is the case here.

Findings of Fact, Conclusions of Law (Rules 24.035 and 29.15)

Voegtlin v. State, 2015 WL 3876591 (Mo. App. E.D. June 23, 2015):
Holding:  Motion court’s Findings were insufficient under 24.035(j) to allow meaningful appellate review where, on claim that plea counsel was ineffective in failing to object to classification as prior and persistent offender, motion court merely stated general finding that Movant failed to allege facts not refuted by the record and that he was found to be a prior and persistent offender; motion court failed to address why counsel was not ineffective.  Remanded for further Findings.


Guilty Plea

Alexander v. State, 97 Crim. L. Rep. 170 (Ga. 5/11/15):
Holding:  Counsel’s failure to advise client on parole ineligibility when advising about a plea offer was ineffective in light of Padilla’s analysis about advising of consequences of a plea; Padilla requires courts to rethink issue of direct vs. collateral consequences.


State v. McDonald, 97 Crim. L. Rep. 53 (Wash. 4/9/15):
Holding:  State violated plea agreement about sentencing when it had an investigating officer speak to the court from perspective of victim; prosecution cannot undercut a plea bargain by proxy through agents of the prosecution.

Immigration

*  Mellouli v. Lynch, ___ U.S. ___, 135 S.Ct. 1980 (June 1, 2015):
Holding:   The “categorical approach” must be used to determine whether a lawful alien is deportable for possession of drug paraphernalia; “[T]o trigger removal under Sec. 1227(a)(2)(B)(i), the Government must connect an element of the alien’s conviction to a drug ‘defined in [Sec. 802],” not to “the drug trade in general.”


People v. Arriaga, 320 P.3d 1141 (Cal. 2014):
Holding:  Appeal challenging denial of Padilla claim regarding immigration consequences of a guilty plea does not require a certificate of probable cause to appeal.  





Indictment & Information

Young v. State, 97 Crim. L. Rep. 174 (Ind. 5/14/15):
Holding:  Even though attempted aggravated battery was a lesser included offense of murder, Defendant did not receive fair notice of this charge where State charged him as an accomplice to murder by shooting, but then argued at trial that Defendant committed attempted battery by beating victim with fists; this was a completely different offense, based on a completely different means used to commit the offense than charged.

People v. Ngo, 2014 WL 1325639 (Cal. App. 2014):
Holding:  Where Defendant was charged with a child sex crime occurring within a one-year period, trial court erred in instructing jury to convict if crime took place within a two-year time period, because this allowed jury to convict based on acts outside the charged period.

Ineffective Assistance of Counsel

Rivas v. Fischer, 96 Crim. L. Rep. 669 (2d Cir. 3/11/15):
Holding:  State court unreasonably applied federal law in holding that counsel was not ineffective in failing to examine pathologist as to why he suddenly changed his opinion about the time of death to an unfavorable time for the defense; the time of death was critical to the alibi defense and the pathologist should have been examined on whether he changed his opinion to please the prosecutor because the pathologist was under investigation for professional misconduct.  

Campbell v. Reardon, 96 Crim. L. Rep. 646 (7th Cir. 3/10/15):
Holding:  State court unreasonably applied federal law in rejecting ineffective assistance claim where trial counsel failed to investigate three eyewitnesses identified in police reports who would have contradicted prosecution witnesses’ version of events; the State court failed to recognize that any decision on strategy by counsel can only come after investigation by counsel; the adequacy of counsel’s investigation was “clearly established” federal law under Strickland.

Montgomery v. State, 2014 WL 1096052 (Ark. 2014):
Holding:  Counsel was ineffective in failing to object to Social Worker’s testimony in child sex case where Social Worker testified that she did not think Child’s mother coerced Child into making statements; this was direct comment on credibility of other witnesses and invaded province of jury.

Alexander v. State, 97 Crim. L. Rep. 170 (Ga. 5/11/15):
Holding:  Counsel’s failure to advise client on parole ineligibility when advising about a plea offer was ineffective in light of Padilla’s analysis about advising of consequences of a plea; Padilla requires courts to rethink issue of direct vs. collateral consequences.



Interrogation – Miranda – Self-Incrimination – Suppress Statements

U.S. v. Chaidez-Reyes, 2014 WL 547178 (N.D. Ga. 2014):
Holding:  Officer’s question to Defendant while he was being booked as to why he was in the backyard of a house did not qualify under the “routine booking question” exception to Miranda warnings; the question was not related to booking but to elicit statements about the crime.

U.S. v. Williams, 2014 WL 642813 (N.D. Ill. 2014):
Holding:  Defendants had reasonable expectation of privacy in post-arrest statements they whispered to each other in back of paddy wagon; paddy wagon was different than a patrol car because the back was a completely separate, portioned-off area from where Officers sat.

Simpson v. State, 97 Crim. L. Rep. 58 (Md. 4/7/15):
Holding:  Defendant was denied his 5th Amendment right against self-incrimination where Prosecutor said in opening statement that Defendant himself would testify to his involvement in the crime, but Defendant never actually testified at trial. 

People v. Williams, 97 Crim. L. Rep. 51 (N.Y. 4/7/15):
Holding:  State cannot present evidence in case-in-chief that Defendant only selectively answered some police questions and not others; a defendant who refused to answer certain questions can have the same innocent or legitimate reasons for refusing to answer as someone who refused to speak to police at all.  

People v. Thomas, 2014 WL 651516 (N.Y. 2014):
Holding:  Where Officers told Defendant they were not seeking to arrest him for the death of his son but that if he did not take responsibility for the death Officers would arrest Defendant’s wife, Defendant’s subsequent confession was not voluntary.

Com. v. Green, 2014 WL 868627 (Pa. 2014):
Holding:  Compelling Defendant to disclose location of stolen items as a condition of probation violated his right against self-incrimination, because such disclosure could lead to additional charges or investigations.

State v. Kipp, 317 P.3d 1029 (Wash. 2014):
Holding:  Even though Defendant admitted committing sex offense on a secretly recorded conversation between him and his brother-in-law, the statements had to be suppressed under state Privacy Act because Defendant had expectation of privacy in conversation.

People v. Shah, 980 N.Y.S.2d 724 (Sup. 2013):
Holding:  Inmate who was brought to detention area of a jail for a fight with another inmate was “in custody” for Miranda purposes and such warnings were required before questioning him.

People v. O’Neil, 2014 WL 1097942 (N.Y. Dist. Ct. 2014):
Holding:  Defendant’s statements in a phone conversation with his attorney, which was overheard by police, had to be suppressed where Defendant was handcuffed to a wall and had no choice but to talk to his attorney within earshot of police.


Joinder/Severance

Walker v. Com., 97 Crim. L. Rep. 108 (Va. 4/16/15):
Holding:  Even though Defendant sold drugs to undercover officer on four separate occasions of 13 days, this was insufficient to prove “common scheme or plan” to justify joinder of all four cases; crimes may be tried together under a theory of a larger “common scheme or plan” only if the object of each offense was to help reach a particular goal that could not be achieved individually by any of the criminal acts.    


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

State v. Easley, 2014 WL 1266125 (Idaho 2014):
Holding:  Where Defendant was being sentenced following revocation of probation, Prosecutor could not determine eligibility for mental health court because this was a judicial function and Prosecutor’s post-judgment determination violated separation of powers; any authority Prosecutor had to determine eligibility did not extend to after Defendant’s adjudication of guilt.


Jury Instructions

State v. Amick, 2015 WL 3759532 (Mo. banc June 16, 2015):
Trial court cannot substitute Alternate Juror after deliberations begin, because Sec. 494.485 requires that Alternates be discharged once deliberations begin.  
Facts:  After the evidence was presented and before deliberations, the trial court excused Alternate Juror, who then went home.  The jury then deliberated for five hours, when a juror became sick.  The trial court then called Alternate Juror to return to the courthouse and substituted them on the jury, over Defendant’s objection that this was error and court “can’t just throw somebody else into the ring” after hours of deliberation.  After conviction, Defendant appealed.
Holding:   Although defense counsel did not cite Sec. 494.485, the objection plainly informed the trial court that substitution of the Alternate was error.  Trial judges are presumed to know the law, so the error is preserved for appeal.  Sec. 494.485 provides that (1) once the jury begins to deliberate, the trial court cannot substitute one juror for another and (2) that after the jury retires to deliberate, alternate jurors must be discharged.  Conviction reversed and remanded for new trial.


State v. Dudley, 2015 WL 1815037 (Mo. App. E.D. April 21, 2015):
Sec. 575.150 for resisting arrest does not criminalize resisting one’s own arrest by “physical interference;” jury instruction which submitted offense based on “physical interference” was plainly erroneous because it allowed jurors to convict based on conduct that was not an element of the crime.
Facts:  When police sought to arrest Defendant for a drug offense, Defendant made his body stiff and sat on his hands to avoid being handcuffed.  Police eventually used a Taser on him to get him to comply with arrest.  He was charged with resisting arrest.
Holding:  Sec. 575.150(1) provides that a person commits the crime of resisting their own arrest when they resist the arrest “by using or threatening the use of physical violence or force.”  The statute does not list “physical interference” as a method to resist one’s own arrest; “physical interference” is contained only in the arrest of another person section of the statute, 575.150(2).  Plain error in instructions results when it is apparent that the trial court has so misdirected or failed to instruct the jury that it affected the jury’s verdict.  Instructions are more likely to be found plainly erroneous where they excuse the State from the burden of proof on a contested element of the crime.  Here, the instruction allowed the jury to convict if Defendant used “violence, physical force, or physical interference” to resist.  This allowed the jury to find him guilty based on an element that was not a crime.  Moreover, the State argued that Defendant should be convicted based on “physical interference.”  Conviction reversed and remanded for new trial.

State v. Amschler, 2015 WL 3485828 (Mo. App. E.D. June 2, 2015):
(1)  Even though Victim was a considerable distance away from Defendant, did not try to hit Defendant and did not have a weapon, trial court erred in failing to give self-defense instruction where Victim was outside Defendant’s residence threatening to kill his family, was walking toward the residence, had previously run over Defendant in a prior incident, and had a history and reputation for violence; and (2) even though Defendant’s proffered self-defense instruction misstated the law, the failure to give the instruction was not waived for appeal because the trial court has an independent duty to give a correct self-defense instruction if the evidence supports it.
Facts:   Defendant was convicted of unlawful use of a weapon while intoxicated, Sec. 571.030.1(5), for having shot a gun in the ground while intoxicated.  Victim (against whom the shot was directed) came to Defendant’s Father’s residence, angry, and demanded payment for work done for Father.  Victim argued outside the residence for 45 minutes and made threats to kill the family.  Defendant had been asleep.  Father woke him up and told him to get his gun because Victim was outside making threats.  Defendant went outside while the arguing and threats continued.  Defendant shot a gunshot into the ground.  Defendant was afraid of Victim because Victim had previously run over Defendant with a truck in a prior incident, and had a history and reputation of violence.  Defendant offered a self-defense instruction, which the trial court refused.  During deliberations, the jury inquired whether it could consider self-defense; the trial court said the jury must be guided by the instructions.
Holding:   As an initial matter, the State argues this issue is waived because Defendant submitted a proposed self-defense instruction which misstated the law.  However, regarding self-defense, where substantial evidence shows that a party has injected the issue into the case, the trial court is required to instruct on self-defense even if such an instruction was offered but not in proper form; it was the trial court’s duty to correct any errors.  The question here is whether there was substantial evidence from which the jury could have found that Defendant had a reasonable belief deadly force was necessary to defend himself from what he reasonably believed to be an imminent use of unlawful force by Victim.  Here, there was.  Victim was outside the residence threatening to kill Defendant’s family.  Victim was walking toward the residence.  Victim had previously run over Defendant with a truck.  Defendant had a history and reputation for violence.  

U.S. v. Gray, 96 Crim. L. Rep. 667 (1st Cir. 3/13/15):
Holding:  In case for falsely making a bomb threat, jury instruction which defined “malice” as “evil purpose or improper motive” lowered the Gov’t’s burden of proof; correct definition of malice requires an evil purpose or motive, but the word “improper” carries several meanings which are not the equal of “evil.”

U.S. v. Cessa, 97 Crim. L.  Rep. 154 (5th Cir. 5/7/15):
Holding:   (1) To convict a defendant with a legitimate business of conspiracy to engage in concealment money laundering, Gov’t must prove more than Defendant’s knowledge that his acceptance of drug dealer’s money would have effect of laundering it; there is a distinction between doing business with known drug dealers and being in business with known drug dealers; (2) instruction that told jurors that Defendant’s co-mingling of funds was evidence of intent to conceal was a correct statement of law, but failed to tell jurors that this inference was permissive, not mandatory.

U.S. v. Haischer, 97 Crim. L. Rep. 39 (9th Cir. 3/25/15):
Holding:  Defendant can adopt inconsistent defenses, so need not admit guilt in order to claim an affirmative duress offense; Defendant can claim duress while holding Gov’t to burden to prove mens rea by contending she did not commit the offense with the required intent.

People v. Diaz, 97 Crim. L. Rep. 59 (Cal. 4/6/15):
Holding:  Instruction telling jurors to be skeptical of testimony by prosecution witnesses of unrecorded statements of a defendant should also be given where prosecution witnesses testify about unrecorded threats Defendant allegedly made; the risk that witnesses will inaccurately or falsely report alleged threats is just as great as in a case involving a confession or other statement by a defendant.

Headspeth v. U.S., 2014 WL 959466 (D.C. 2014):
Holding:  Probative value of Defendant’s flight from arrest in showing consciousness of guilt was outweighed by the prejudice, such that giving an instruction stating that flight showed consciousness of guilt was error; here, jury wasn’t informed of Defendant’s prior bad history with particular arresting Officer which would have given Defendant particular reason to avoid arrest by Officer.



State v. King, 2014 WL 1282567 (Conn. 2014):
Holding:  Guilty verdicts on two counts of assault based on jury’s finding that Defendant acted intentionally and recklessly were legally inconsistent in violation of due process. 

McCowan v. State, 97 Crim. L. Rep. 38 (Ind. 3/25/15):
Holding:  Indiana adopts presumption-of-innocence instruction which requires jurors be told that the presumption continues “throughout the trial.  You should fit the evidence to the presumption that the defendant is innocent if you can reasonably do so.”

People v. Ngo, 2014 WL 1325639 (Cal. App. 2014):
Holding:  Where Defendant was charged with a child sex crime occurring within a one-year period, trial court erred in instructing jury to convict if crime took place within a two-year time period, because this allowed jury to convict based on acts outside the charged period.

Mann v. State, 2014 WL 1094617 (Fla. App. 2014):
Holding:  A jury instruction on Victim’s right to use force in defense of his property improperly shifted focus away from Defendant’s self-defense claim, were Victim was not charged with any crime and, thus, Victim’s use of force was irrelevant.

People v. Campbell, 2014 WL 1394692 (N.Y. Sup. 2014):
Holding:  Where grand jury had not voted either to indict or dismiss, it was improper to read a hammer instruction intended for use at petit jury trials.

Jury Issues – Batson – Striking of Jurors – Juror Misconduct

Ross v. Com., 96 Crim. L. Rep. 583 (Ky. 2/19/15):
Holding:  Prosecutor’s explanation that he didn’t single out any jurors he struck peremptorily but simply chose jurors he “liked” and then struck the rest was insufficient to rebut claim of discrimination under Batson.

Manning v. State, 97 Crim. L. Rep. 175 (Nev. 5/7/15):
Holding:  Defendant has due process right to be informed of and be able to respond to a jury note to judge saying that jury is deadlocked.


Juvenile

Martin v. Symmes, 97 Crim. L. Rep. 55 (8th Cir. 4/6/15):
Holding:  8th Amendment prohibition on juvenile life without parole sentences announced in Miller is not retroactive.

State v. Riley, 96 Crim. L. Rep. 618 (Conn. 3/10/15):
Holding:  8th Amendment prohibits even discretionary LWOP for juveniles unless sentence actually considered mitigating evidence regarding youth.

Diatchenko v. District Attorney for Suffolk District, 97 Crim. L. Rep. 4 (Mass. 3/23/15):
Holding:  Because juveniles serving life without parole must be given a meaningful opportunity for release, they are entitled to appointed counsel, experts and judicial review of their parole hearings.

Com. v. Green, 2014 WL 868627 (Pa. 2014):
Holding:  Compelling Defendant to disclose location of stolen items as a condition of probation violated his right against self-incrimination, because such disclosure could lead to additional charges or investigations.

Mental Disease or Defect – Competency – Chapter 552

State v. Lopes, 2014 WL 1101466 (Or. 2014):
Holding:  State’s interest in prosecuting Defendant for sexual abuse was not sufficiently important to justify involuntary medication under Sell to restore Defendant to competency, where Defendant had been confined longer in a mental hospital than he would be if convicted of the crime.

Privileges

People v. Rivera, 97 Crim. L. Rep. 153 (N.Y. 5/5/15):
Holding:  Even though state mandatory reporting law required Doctor-Psychiatrist to report Defendant’s statement that he sexually abused a child to police (which Doctor did), the mandatory reporting law did not waive the doctor-patient privilege for Doctor’s testimony at trial; the Legislature did not create an express exception permitting Doctor to testify concerning admissions made by a criminal defendant when the admissions were made during diagnosis and treatment.

People v. O’Neil, 2014 WL 1097942 (N.Y. Dist. Ct. 2014):
Holding:  Defendant’s statements in a phone conversation with his attorney, which was overheard by police, had to be suppressed where Defendant was handcuffed to a wall and had no choice but to talk to his attorney within earshot of police.

Probable Cause To Arrest

In re S.F., 169 Cal. Rptr.3d 714 (Cal. App. 2014):
Holding:  There was no probable cause to arrest Juvenile, who, when stopped for jaywalking and asked if he had anything illegal, said he had a marker called a “streaker”; there was no evidence Juvenile knew possession of the marker was illegal only if he intended to commit vandalism; evidence Juvenile had marijuana was fruit of poisonous tree and suppressed.


Prosecutorial Misconduct & Police Misconduct / Police-Related Issues

Bridgeman v. Dist. Attorney for Suffolk Dist., 97 Crim. L. Rep. 210 (Mass. 5/18/15):
Holding:  Where Defendants’ convictions were set aside due to misconduct by State Crime Lab, due process requires that Defendants not receive harsher penalties for exercising their right to challenge their tainted convictions; thus, Defendants’ sentences at further plea or trial must not exceed what it was under their vacated plea agreements; although Defendants who challenge guilty pleas are ordinarily subject to harsher sentences later, this would ignore the misconduct of the Crime Lab here.

U.S. v. Zaragoza-Moreira, 97 Crim. L. Rep. 37 (9th Cir. 3/18/15):
Holding:  Officer acted in bad faith and violated due process right to present a defense by destroying a video which showed Defendant actions during an offense, where Defendant had told Officer she acted under duress; Officer should have known the tape had exculpatory value.  

Melendres v. Arpaio, 97 Crim. L. Rep. 111 (9th Cir. 4/15/15):
Holding:  County’s history of losing evidence documenting traffic stops justifies a federal court order that County videotape all stops.

State v. Vrabel, 97 Crim. L. Rep. 133 (Kan. 4/24/15):
Holding:  Statutory limits on city police officers’ territorial jurisdictions applies not just to searches and seizures but also to undercover drug buys.

State v. Easley, 2014 WL 1266125 (Idaho 2014):
Holding:  Where Defendant was being sentenced following revocation of probation, Prosecutor could not determine eligibility for mental health court because this was a judicial function and Prosecutor’s post-judgment determination violated separation of powers; any authority Prosecutor had to determine eligibility did not extend to after Defendant’s adjudication of guilt.

State v. McDonald, 97 Crim. L. Rep. 53 (Wash. 4/9/15):
Holding:  State violated plea agreement about sentencing when it had an investigating officer speak to the court from perspective of victim; prosecution cannot undercut a plea bargain by proxy through agents of the prosecution.


Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

Moore v. State, 458 S.W.3d 822 (Mo. banc 2015):
(1) Where amended postconviction motion is filed untimely, motion court must conduct independent inquiry to determine if Movant was “abandoned” by counsel; (2) if the untimely filing was not due to fault of Movant personally, court should deem the amended motion timely filed.  If Movant caused the untimely filing, court should consider only the pro se Form 40, not the amended motion; and (3) where a motion court fails to conduct an independent inquiry on abandonment, the appellate court must remand the case to the motion court for such inquiry in the first instance.
Facts:  Appointed counsel filed an untimely amended motion.  The motion court and Court of Appeals, apparently without noticing this, ruled the case on the merits.
Holding:  When an untimely amended motion is filed, the motion court has a duty to make independent inquiry to determine whether Movant was “abandoned” by counsel.  If the court finds that counsel was at fault for the late filing (i.e., that counsel “abandoned” Movant), the court should accept the amended motion.  But if the untimely filing resulted from Movant’s personal negligence or intentional failure to act, the court shall not consider the amended motion, but only the pro se Form 40.   When the independent inquiry is not done, the appellate court must remand to the motion court for such an inquiry.  The result of the inquiry on abandonment will determine which motion – the pro se motion or the amended motion – the court should adjudicate.   

State v. McAfee, 2015 WL 1915290 (Mo. App. E.D. April 28, 2015):
An appeal after a denial of a Rule 29.07(d) motion to withdraw a guilty plea may allow for “plain error” review of claims not raised in the trial court.
Facts:  Movant pleaded guilty to second degree murder.   Before sentencing, Movant filed a 29.07(d) motion to withdraw his guilty plea, which the trial court denied.  He appealed.
Holding:  A defendant is not allowed to withdraw a plea as a matter of right.  He must prove “manifest injustice” to be allowed to withdraw a plea.  Generally, a defendant must prove that his plea was unknowing and involuntary because he was misled by mistake, fraud, misapprehension, coercion, fear, persuasion or the holding out of false hopes.  On appeal, the appellate court reviews for abuse of discretion.  There is no appellate jurisdiction to hear an appeal of an order denying a 29.07(d) motion.  However, there is jurisdiction to appeal from the judgment of conviction, which is what Defendant is appealing here.  On the merits, Defendant seeks plain error review of a claim he failed to raise in the trial court.  It is an issue of first impression whether plain error review applies to Rule 29.07(d) motions.  Plain error review does not apply to Rule 24.035 motions because Rule 24.035 contains express language that claims not raised in the motion court are waived.  By contrast, Rule 29.07(d) does not contain the waiver language.  Further, Rule 29.07(d) expressly provides that a plea may be withdrawn “to correct manifest injustice” – which is the identical standard for plain error review.  Thus, the Court of Appeals assumes plain error review is possible under 29.07(d).  However, Court does not find it here. 

Carroll v. State, 461 S.W.3d 43 (Mo. App. E.D. 2015):
Even though Movant’s pro se Form 40 appeared untimely, where his amended motion alleged that Movant would testify and offer facts showing that the motion was in fact timely-filed, motion court was required to have evidentiary hearing on the matter.
Facts:  Movant’s pro se Form 40 was filed about eight months after its due date under Rule 29.15(b).  Counsel was appointed and filed an amended motion.  The amended motion alleged that the motion court had timely received a pro se motion but lost it, so Movant was forced to re-file another pro se motion eight months later.  The State moved to dismiss on grounds that the motion was untimely.  Movant filed a reply alleging additional facts and attaching affidavits and exhibits that would suggest that his motion was in fact timely.  The motion court dismissed the case without an evidentiary hearing.
Holding:  Movant’s amended motion alleges sufficient facts which, if true, would support the conclusion that his pro se motion was timely filed.  However, Movant never had an opportunity to prove his facts because he wasn’t given an evidentiary hearing.  The State claims that Movant’s allegations are insufficient under Morrow v. State, 21 S.W.3d 819 (Mo. banc 2000), because Movant’s amended motion does not list witnesses who will testify that the motion court timely received his motion but lost it.  Morrow only applies to claims of ineffective counsel, not claims about the timeliness of a pro se motion.  Given that Movant was incarcerated, he may not be able to allege with personal knowledge what happened to his motion after the clerk received it.  It is enough that he alleged he timely submitted for mailing his original pro se motion, and that it was timely received by the clerk.  He is entitled to an evidentiary hearing to prove this.  Even though the court held a “status hearing” at which these matters may have been discussed, the “status hearing” was not a full evidentiary hearing.

Childers v. State, 2015 WL 3485578 (Mo. App. E.D. June 2, 2015):
Holding:  Even though appellate court has a sua sponte duty to determine if the Amended Motion was untimely and, if so, usually must remand to the motion court for an abandonment hearing, the appellate court need not remand where all of the claims in both the pro se and Amended Motions were decided by the motion court with written Findings.
Discussion:  Postconviction counsel acknowledges that the untimely filing of the Amended Motion was her fault because she forgot to request the 30-day extension of time authorized by Rule 29.15.  However, remand for an abandonment hearing is not necessary here.  In a remand, if the motion court were to determine Movant was abandoned, it would decide the Amended Motion claims; if the motion court were to determine Movant was not abandoned, it would only decide the timely-filed pro se claims.  Here, the motion court has already decided by written Findings all the pro se and Amended Motion claims, so remand would be pointless.  Movant has received all the process he’s entitled to from the motion court regarding deciding his claims, and the appellate court can decide them on the merits. 

Federhofer v. State, 2015 WL 85666 (Mo. App. E.D. June 2, 2015):
Holding:  Even though Rule 24.035 counsel did not request a 30-day extension of time until after the initial 60 days had expired, the Amended Motion was timely where the motion court granted the extension and the Amended Motion was filed within the maximum 90 days allowed by Rule 24.035.

Wright v. State, 2015 WL 3874726 (Mo. App. E.D. June 23, 2015):
Holding: (1) Under Rule 24.035(b), Movant’s pro se Rule 24.035 motion was timely where it was filed within 180 days of his delivery to the Department of Corrections; and (2) under Rule 24.035(g), Movant’s Amended Motion was timely where it was filed within 90 days of the appointment of counsel (and filing of the plea transcript) and counsel had been granted the additional 30 days allowed by the Rule to file the Amended Motion.  

Lomax v. State, 2015 WL 3961195 (Mo. App. E.D. June 30, 2015):
Holding:   Appellate court is required, sua sponte, to determine timeliness of amended motion under Rules 24.035 and 29.15, and where motion was untimely, remand to motion court for finding on abandonment by counsel, even where counsel acknowledges on appeal that the untimely filing was due to counsel’s error, not Movant’s.

State v. Dudley, 459 S.W.3d 499 (Mo. App. W.D. 2015):
Holding:  Appellate court, sua sponte, dismisses 24.035 motion as untimely filed where Amended Motion alleged only that Movant “attempted” to timely file his pro se 24.035 motion but that the motion was “not received by the court.”  Movant’s Amended Motion failed to allege why his pro se motion was not received, and did not allege that circumstances beyond his control, or that negligence or misconduct by others, prevented his attempted filing from being successful.  In the absence of such allegations, there is no exception to 24.035’s time limits that applies.

Hendrix v. State, 2015 WL 3751386 (Mo. App. W.D. June 16, 2015):
Holding:  Even though plea counsel failed to investigate Defendant-Movant’s mental health, Movant failed to prove that he was prejudiced by the failure to investigate because Movant did not present evidence at his 24.035 hearing as to what a mental health investigation would have shown; thus, Movant failed to prove prejudice.

*  Davis v. Ayala, ___ U.S. ____, 135 S.Ct. 2187 (U.S. June 18, 2015):
 Holding:  Even though defense counsel was excluded from the portion of a Batson hearing where the prosecutor was allowed to explain peremptory strikes, this alleged error was harmless in federal habeas; the Brecht standard “subsumes” the requirements that 28 U.S.C. 2254(d) imposes when a habeas petitioner contests a state court’s determination that a constitutional error was harmless under Chapman; when a Chapman decision is reviewed under AEDPA, a federal court may not award habeas relief under Sec. 2254 unless the harmlessness determination itself was unreasonable.  

*  Brumfield v. Cain, ___ U.S. ___, 135 S.Ct. 2269 (U.S. June 18, 2015):
Holding:  State court unreasonably determined the facts in finding that a death-sentenced inmate had not made a sufficient showing that he was intellectually disabled to warrant an evidentiary hearing on his Atkins claim, where inmate alleged he had an IQ of 75, a fourth-grade reading level, had been in special education, had a learning disability, and had been treated at a number of psychiatric hospitals as a child; petitioner-inmate was entitled to have his claim considered on the merits in federal habeas.

Gordon v. Braxton, 96 Crim. L. Rep. 627 (4th Cir. 3/3/15):
Holding:   Where state court refused to consider the entirety of Petitioner’s factual allegations in state court by refusing to consider anything outside a formal affidavit, federal court was not required to defer to state court’s factual findings under AEDPA because the State court had not fully adjudicated the claim on the merits.


Griffin v. Ebbert, 2014 WL 1257067 (5th Cir. 2014):
Holding:  Where Petitioner filed a 2241 habeas petition in District where he was incarcerated, but Petitioner was then moved to different prisons in different districts, petition should be transferred back to the original District rather than dismissed without prejudice for lack of jurisdiction; the original petition was filed in the correct District, stated a claim for good-time credits, and properly named the prison warden as respondent.

Pola v. U.S., 96 Crim. L. Rep. 582 (6th Cir. 2/19/15):
Holding:  Even though Alien-habeas Petitioner had been deported, he meets the “in custody” requirement of 28 USC 2255 because he filed his petition while incarcerated and he will suffer serious disability due to his conviction; here deportation was a serious disability that vacating his conviction could remedy.

Luna v. Kernan, 97 Crim. L. Rep. 130 (9th Cir. 4/28/15):
Holding:  Even though habeas attorney did not completely abandon Petitioner, Petitioner was entitled to equitable tolling where attorney dismissed Petitioner’s timely-filed petition, failed to timely file a new one, and falsely told Petitioner for the next six years that his habeas litigation was proceeding.

Search and Seizure – Suppression Of Physical Evidence

State ex rel. Koster v. Charter Communications, 2015 WL 337215 (Mo. App. W.D. May 26, 2015):
Holding:  (1)  Even though voters in 2014 amended Article I, Sec. 15, Mo.Const., to add that people shall be secure in their “electronic communications and data” from unreasonable searches and seizures, the Fourth Amendment had already been interpreted to cover electronic data, so Article I, Sec. 15 is not more restrictive on government conduct than the Fourth Amendment; (2) the Missouri Attorney General is authorized by the Missouri Telemarketing and No-Call Law to issue Civil Investigative Demands (administrative subpoenas) to phone companies for customer records; this procedure does not violate the federal Electronic Communications Privacy Act (ECPA) or Article I, Sec. 15, because ECPA allows administrative subpoenas and the phone companies may contest the administrative subpoena by filing a petition to modify or set aside the subpoena, stating why compliance is unreasonable.

State v. Jewell, 458 S.W.3d 864 (Mo. App. W.D. 2015):
Even though Officer stopped Defendant for going through a stop sign at a state University campus, where the State did not show that University had promulgated traffic regulations authorizing the stop sign, the stop was without legal authority and evidence from the stop was suppressed. 
Facts:   Northwest Missouri State University Police Officer stopped Defendant for failing to stop at a stop sign on campus.  Following the stop, Officer discovered that Defendant was intoxicated.  Defendant was charged with DWI.  He moved to suppress evidence of intoxication on grounds that the stop was illegal.
Holding:  Sec. 174.709 authorizes State Universities’ Boards to adopt traffic regulations that authorize stop signs.  The State has the burden to show that a motion to suppress should be overruled.  A court cannot take judicial notice of the regulation of a University.  Here, the State failed to introduce any evidence of a regulation authorizing the stop sign.  Without proof of any regulation, the State failed to prove that an actual violation of law occurred, which would allow the Officer to stop Defendant.  Since the stop was not permissible, the evidence of intoxication obtained from the stop was properly suppressed.  

*  Rodriguez v. United States, ___ U.S. ___, 135 S.Ct. 1609 (April 21, 2015):
Holding:  The Fourth Amendment prohibits police from extending the time reasonably necessary to complete a routine traffic stop in order to have a drug dog sniff a car when police lack reasonable suspicion of drug activity. 

*  City of Los Angeles v. Patel, ___ U.S. ___, 135 S.Ct. 2443 (June 22, 2015):
Holding:   City ordinance which required hotel operators to make their guest registries available to police without any opportunity for precompliance review violated the Fourth Amendment.

U.S. v. Forseste, 96 Crim. L. Rep. 640 (2d Cir. 3/11/15):
Holding:  Where police conduct two successive traffic stops of the same person, the reasonableness of them must be viewed collectively and not individually; to hold otherwise would allow police to game the system by having the first stop be legally invalid but then notifying other officers to look for a reason to stop the car again to conduct a legally better stop and search.

U.S. v. Raymond, 96 Crim. L. Rep. 647 (2d Cir. 3/2/15):
Holding:    There was no probable cause to support a warrant to search for child pornography months after Defendant clicked on a link for 17 seconds that contained thumbnail images of child pornography and was not an obvious child pornography link; it was necessary to show that Defendant accessed them in circumstances sufficiently deliberate or willful to suggest he was an intentional collector of child pornography; here, the circumstances were equally consistent with an innocent internet user inadvertently stumbling on child pornography, being  horrified at what he saw, and closing the window.

U.S. v. Lichtenberger, 97 Crim. L. Rep. 202 (6th Cir. 5/20/15):
Holding:  Even though Defendant’s girlfriend originally discovered and showed police child pornography on Defendant’s computer, the evidence was not admissible under the “private search doctrine” without a warrant where Officer asked her to open files other than those she previously opened and she could not recall if she showed Officer the same images as those sought to be used at trial; “private search doctrine” requires that Officer not exceed the boundaries of the initial private discovery.




U.S. v. McConnell, 97 Crim. L. Rep. 204 (9th Cir. 5/20/15):
Holding:  Where Officer had already performed a regular license and warrants check on Defendant-Driver, Officer unreasonably prolonged the stop beyond time necessary to conduct a traffic stop when Officer prolonged stop to conduct an ex-felon registration check and dog sniff; independent suspicion of criminal activity was required to prolong the stop.

U.S. v. Brodie, 2014 WL 593264 (D.C. Cir. 2014):
Holding:  Officers did not encounter Defendant “when” the search of a residence was underway so as to be able to arrest Defendant and search him incident to arrest, even if the search was in progress from the time Officers left their car to walk to the residence, where Officers observed Defendant merely in anticipation of the search; Officers approached Defendant only in order to talk to him.

U.S. v. Peyton, 2014 WL 1099576 (D.C. Cir. 2014):
Holding:  Even though Grandmother gave consent to search a living room she shared with Defendant, Grandmother’s authority to consent did not extend to search of a shoebox containing Defendant’s possessions.

Matter of Search of ODYS LOOX Plus Tablet Serial No. 471721370341 In Custody of U.S. Postal Inspection Service, 1400 New York Ave., NW, Washington, DC, 2014 WL 1063996 (D.D.C. 2014):
Holding:  Search warrant application to search electronic devices must specifically state the type of investigators who will search, how information will be returned to the owner, how long Gov’t intends to keep information from the devices, and how the Gov’t intends to technically conduct the search.

Williams v. State, 97 Crim. L. Rep. 32 (Ga. 3/27/15):
Holding:  Defendant-Driver who “consented” to a blood draw after being told his license would be suspended under implied-consent law if he refused did not voluntarily waive his 4th Amendment rights; drivers who acquiesce thinking they have no choice haven’t freely consented to a warrantless search.

State v. Walton, 2014 WL 594105 (Haw. 2014):
Holding:  Even though the information associated with a store discount card is known by the third-party store, Defendant had reasonable expectation of privacy in that information, which was violated when police took the card to the store and had the store give police the information without a warrant.

People v. Cumming, 2014 WL 1097188 (Ill. 2014):
Holding:  Where (1) Officer stopped van because he believed van’s registration had expired but (2) Officer subsequently learned the registration was current, Officer’s reason for the stop expired and Officer illegally prolonged stop by requesting Driver’s license; (3) even though Officer learned that the owner of the van was a woman who was wanted for arrest, where the Driver was a man, Officer had no reasonable suspicion to detain Driver and demand identification.   


State v. Stevenson, 2014 WL 1266092 (Kan. 2014):
Holding:  Even though Officer smelled alcohol coming from car, this did not, standing alone, provide probable cause to search car for open containers.

State v. Talkington, 96 Crim. L. Rep. 641 (Kan. 3/6/15):
Holding:  A social visitor to a house has standing to challenge a police search of the curtilage of the house.

Milam v. Com., 97 Crim. L. Rep. 211 (Ky. 5/14/15):
Holding:  Unlike hallways of hotels or apartment buildings, the hallways of a fraternity house are not “public areas” for purposes of Fourth Amendment, so a warrant is required.


Com. v. Augustine, 2014 WL 901649 (Mass. 2014):
Holding:  Police’s obtaining of cellular site location data from cellular service to determine Defendant’s whereabouts at time of murder was a search which required a warrant.

Com. v. Sheridan, 96 Crim. L. Rep. 625 (Mass. 2/27/15):
Holding:  Because possession of small amount of marijuana has been decriminalized, Officers who observe lawful amounts of marijuana in a car during a traffic stop do not have probable cause or reasonable suspicion to believe a crime is being committed so as to allow them to search car.  

Com. v. Canning, 97 Crim. L.  Rep. 126 (Mass. 4/27/15):
Holding:  In light of medical marijuana law, Officers seeking search warrants for manufacturing marijuana must show probable cause to believe the growers are not permitted by law to grow marijuana.

People v. Johnson, 2014 WL 1280304 (N.Y. 2014):
Holding:  Even though Defendant and three other men were known gang members and were standing on a street corner, this did not provide probable cause to arrest Defendant for disorderly conduct and search him, because there was no evidence of any actual or threatened public harm; it was not disorderly conduct for Defendant to gather with others on a public street. 

State v. Adkins, 97 Crim. L. Rep. 151 (N.J. 5/4/15):
Holding:  McNeely’s ruling that police must get a warrant to draw blood from DWI suspect applies retroactively to cases that were pending when the ruling was announced, and the good faith exception to the exclusionary rule does not apply.




State v. Wright, 97 Crim. L. Rep. 203 (N.J. 5/19/15):
Holding:  Even though a private person may have previously searched a home and notified police of its contents, police must still obtain a warrant to search the home and cannot search without a warrant under the “private search” doctrine.

State v. Castagnola, 97 Crim. L. Rep. 128 (Ohio 4/28/15):
Holding:  Officer’s assumption in search warrant affidavit that a young person would have found harassment victim’s address by doing an internet search “usurped the magistrate’s inference-drawing authority” and rendered warrant to search Defendant’s home for his computer invalid; in determining whether an affidavit supports probable cause to issue a search warrant, a magistrate cannot infer online activities merely based on the age of the person to be searched.

State v. Kipp, 317 P.3d 1029 (Wash. 2014):
Holding:  Even though Defendant admitted committing sex offense on a secretly recorded conversation between him and his brother-in-law, the statements had to be suppressed under state Privacy Act because Defendant had expectation of privacy in conversation.

In re S.F., 169 Cal. Rptr.3d 714 (Cal. App. 2014):
Holding:  There was no probable cause to arrest Juvenile, who, when stopped for jaywalking and asked if he had anything illegal, said he had a marker called a “streaker”; there was no evidence Juvenile knew possession of the marker was illegal only if he intended to commit vandalism; evidence Juvenile had marijuana was fruit of poisonous tree and suppressed.

Musallam v. State, 2014 WL 562901 (Fla. App. 2014):
Holding:  Even though Defendant had come to a park in a car with others in a high crime neighborhood and didn’t have a driver’s license, and even though Defendant returned to the car to retrieve something after Officer told Defendant and the others not to drive the car, Officer lacked reasonable suspicion to believe criminal activity was afoot to detain and search Defendant.  

State v. Declerck, 317 P.3d 794 (Kan. App. 2014):
Holding:  A statute providing that a traffic offense resulting in serious injury or death constituted probable cause to support a warrantless blood draw was unconstitutional because it authorized an automatic search and seizure of Driver without probable cause to believe Driver was under influence of alcohol or drugs.  

Com. v. Bernard, 3 N.E.3d 1113 (Mass. App. 2014):
Holding:  Statute prohibiting obscuring license plate numbers did not prohibit placing a tinted shield over license plate, so traffic stop of Defendant based on this was invalid; license plate remained visible and legible.



State v. Scott, 2014 WL 495392 (Ohio App. 2014):
Holding:  Where:  (1)  Police had previously arrested Defendant based on erroneous information and Defendant had informed police of the error (which was caused by someone stealing his identity), but (2) police department failed to correct this error in their records, and (3) Defendant was arrested a second time based on the same erroneous information, evidence found after the second arrest must be suppressed and the good-faith exception to the exclusionary rule does not apply, since police dept. should have corrected the erroneous information in their records to avoid re-arrest of Defendant.

Self Defense

Heilman v. State, 2014 WL 1255319 (Fla. App. 2014):
Holding:  Even though one statute “authorized” limited circumstances in which prison Officer could use force against an inmate, Officer was not precluded from using a “stand your ground” statute defense in case in which Officer was charged with battery against an inmate, because the two statutes were different, and “stand your ground” statute addressed “justifiable,” rather than “authorized” use of force.

Sentencing Issues

State ex rel. Hodges v. Asel, 460 S.W.3d 926 (Mo. banc 2015) and State ex rel. Mammen v. Chapman, 2015 WL 3385895 (Mo. banc May 26, 2015):
Sec. 577.023.6(4) requires “chronic offenders” serve a minimum of two years in prison even when they successfully complete long term treatment under Sec. 217.362.3 prior to expiration of two years.
Facts:  Defendants were convicted of DWI as “chronic offenders” under Sec. 577.023.6(4), sentenced to 5 and 10 years respectively, and placed in long term treatment under Sec. 217.362.3.  Defendants successfully completed long term treatment in less than two years.  The DOC recommended, and the trial courts approved, that they be released on probation after serving two years.  Defendants sought their immediate release via writs of mandamus.
Holding:  Sec. 577.023.6(4) unequivocally provides that no chronic offender shall be eligible for probation or parole until he has served a minimum of two years imprisonment.  Sec. 217.362.4 does not require a trial court to grant probation to a chronic offender before serving two years.  Defendants rely on statements in State ex rel. Salm v. Mennemeyer, 423 S.W.3d 319 (Mo. App. 2014), and State ex rel. Sandknop v. Goldman, 450 S.W.3d 499 (Mo. App. 2014), that upon successful completion of long term treatment a trial court must either (1) allow the defendant to be released on probation, or (2) determine probation is not appropriate and order execution of the sentence.  But neither case dealt with the interplay between 577.023.6(4) and 217.362.3.  The long term treatment statute does not require immediate release of a chronic offender before serving the minimum two years required by 577.023.6(4).  Here, the DOC advised the trial courts that Defendants had successfully completed long term treatment and would be eligible for release in June 2015 – upon having served two years.   The trial courts’ approval of the two-year release date complied with 577.023.6(4) and 217.362.4.   Writs of mandamus denied.


State v. Meeks, 2015 WL 3875204 (Mo. App. E.D. June 23, 2015):
Holding:  Where the written sentence and judgment varied from the oral pronouncement, the oral pronouncement controls, and judgment is modified under Rule 30.23 to reflect correct sentence.

State v. Miller, 2015 WL 2085481 (Mo. App. S.D. May 4, 2015):
Holding:  Where written sentence and judgment stated Defendant was guilty of a B felony but he was in fact convicted of a C felony, this is a clerical error that can be corrected nunc pro tunc.

Barnes v. Missouri Department of Corrections, 2015 WL 1814771 (Mo. App. W.D. April 21, 2015):
Even though Petitioner/Defendant’s parole was revoked because of a new offense and Defendant served time in DOC on the parole revocation, where Defendant was placed on probation for the new offense and then later revoked on that offense, Defendant was not entitled to jail time credit for time in custody unless the trial court ordered that he receive credit at the time probation was revoked; even though the new offense was “related to” the prior offenses, Sec. 559.100.2 provides that a Defendant receives credit for time on probation only if ordered by the sentencing judge.
Facts:  In 2004, Defendant began serving prison sentences from Greene and Howell Counties.  He was paroled on these offenses in February 2007.  In September 2007, Defendant was charged with a new offense in Holt County.  As a result, his parole on the Greene and Howell cases was revoked.  Defendant pleaded guilty to the Holt case and was placed on probation for that case in 2008, even though he was still in the Department of Corrections on the Greene and Howell cases.  In 2009, he completed his Greene and Howell sentences and was released.  He remained on probation in Holt County until 2012, when his probation was revoked and his Holt sentence executed.  The DOC refused to give him any jail time credit for the Holt case.  Defendant filed a declaratory judgment action seeking jail credit from the time he was placed on probation in Holt County in 2008 through the time he was released from DOC (on the Greene and Howell cases) in 2009.  
Holding:  Defendant contends that because his parole was revoked due to the Holt case, the Holt case is “related to” the prior cases and he is entitled to jail time credit on it under Sec. 558.031.1 and cases such as Goings v. Missouri Dept. of Corrections, 6 S.W.3d 906 (Mo. banc 1999).  However, there are exceptions under 558.031.1, one of which is when the Defendant is on probation.  When a Defendant is on probation, Sec. 559.100.2 applies.  That section states that a trial court, at the time of revocation of probation, “may, in its discretion, credit any period of probation or parole as time served on a sentence.”  Here, the trial court did not order any credit for time spent on probation.  Thus, regardless of whether the Holt case is “related to” the prior cases, Defendant is not entitled to credit.  Sec. 559.100.2 takes precedence over 558.031.1.  The trial court can only order credit at the time of revocation of probation; the trial court is without authority to do it later.  Credit denied.


Elliott v. Norman, 2015 WL 3372165  (Mo. App. W.D. May 26, 2015):
(1)  Where Petitioner was not eligible for bond on his federal offense because he was simultaneously charged with a Missouri offense, Petitioner was entitled to jail time credit against the later Missouri sentence because the Missouri offense was “related to” the federal one since the Missouri offense prevented his pretrial release on bond; but (2) once Petitioner was sentenced on the federal offense, he was not eligible for further jail time credit against the later Missouri sentence because Petitioner was then serving the federal sentence and would not have been eligible for release from custody regardless of the Missouri offense; and (3) where Petitioner’s later Missouri sentence was ordered to be concurrent with the federal sentence, he began to receive service time on his Missouri sentence on the date he was sentenced, so jail time credit after that date is not relevant.  
Facts:  Petitioner-inmate sought jail time credit.  Beginning in April 1997, Petitioner committed a Missouri Offense in St. Louis County, and because the offense involved a firearm, he was also charged with a Federal felon-in-possession offense.  He was held in the Ste. Genevieve County jail pending trial on Federal Offense and, at the same time, had a warrant pending from St. Louis County for Missouri Offense.  The Federal court ordered that Petitioner could not be released on bond due to the St. Louis County warrant.  In November 1997, Petitioner pled guilty to Federal Offense and was sentenced to 44 months in federal prison, where he was then taken.  In June 1998, he was returned from federal prison to St. Louis County Jail to stand trial on Missouri Offense.  In February 1999, he was sentenced to 20-years on Missouri Offense, to run concurrently with Federal Offense.  Petitioner was returned to federal prison.  Petitioner completed his federal sentence in August 2000, and was sent to Missouri DOC.  He sought jail time credit against the Missouri Offense sentence for all time before August 2000.
Holding:  As an initial matter, the trial court’s analysis of the issue was wrong because the trial court concluded that the Missouri and Federal Offenses were “related to” each other because they involved the same conduct and elements.  Sec. 558.031.1 requires jail time credit be given when offenses are “related to” each other, but the test is not a conduct or elements test, and has nothing to do with the underlying facts of the two cases.  Instead, incarceration is “related to” the subsequent offense where the inmate is eligible for release on bail on the prior offense, but the subsequent charge prevents the inmate’s release from custody; the inmate has to prove that the subsequent offense would have prevented his release on the prior offense.  Time in custody is generally “related to” a sentence, and thus eligible for credit, if the inmate could have been free from custody absent the charge.  Time is custody is not “related to” an offense if the prisoner would have been in custody regardless of the offense.  There are three time periods at issue here.  (1)  Petitioner is entitled to the time spent in jail before his federal sentence was imposed in November 1997.  This is because after Petitioner was arrested on Federal Offense, the federal court denied his release on bond because of Missouri Offense warrant; thus, Missouri Offense prevented his release on bond on Federal Offense, so the two offenses are “related to” each other.  (2)  Petitioner is not entitled to time spent in Missouri jails after his federal sentencing.  Once Petitioner received his federal sentence in November 1997, he was ineligible for release on bond for Federal Offense; thus, Petitioner’s time in custody in Missouri jails after federal sentencing was not “related to” Missouri Offense for purposes of receiving credit because he would have been in custody regardless of the Missouri Offense.  (3)  The last time period is for time spent in Missouri jails after completion of the federal sentence.  The DOC started Petitioner’s Missouri Offense sentence in February 1999, the day he was sentenced, and calculated his release date from February 1999.  This is the correct procedure when a Missouri court makes a sentence run concurrently with another sentence.  Sec. 558.031.1 allows a sentence to run concurrently with another sentence being served outside Missouri DOC.  Since Petitioner’s Missouri sentence commenced on the day it was imposed in February 1999, as a matter of law, he is not eligible for jail time credit after this date because he was already being credited with this time as part of regular service of his sentence.  

*  Johnson v. United States, ___ U.S. ___, 135 S.Ct. 2551 (U.S. June 26, 2015):
Holding:  The federal Armed Career Criminal Act’s residual clause, Sec. 924(e)(2)(B)(ii), which defines a “violent felony” as one which “involves conduct that presents a serious potential risk of physical injury to another,” is unconstitutionally vague because it fails to give fair notice of prohibited conduct, and invites arbitrary enforcement. 

U.S. v. Del Valle-Cruz, 97 Crim. L. Rep. 52 (1st Cir. 4/6/15):
Holding:  Even though Defendant’s plea deal to failure to register waived the right to appeal, this did not bar him from challenging supervised release condition that effectively prevented him from living with his with his minor son and family; prohibiting Defendant from living with his son and family was not related to his offense of failing to register or his history and character.

U.S. v. Alphas, 97 Crim. L. Rep. 151 (1st Cir. 5/7/15):
Holding:  Where Defendant was convicted of insurance fraud by inflating the value of insured lost property, the Gov’t could not invoke the void-for-fraud provisions in the insurance policy as the amount of restitution; the Gov’t claimed that if the insurance company had known of the fraud, the company would have paid nothing, so the amount of loss was the entire amount paid on the claim; the Defendant did not defraud the insurer of proper amounts that would have been paid anyway.

U.S. v. Medina, 96 Crim. L. Rep. 643 (1st Cir. 3/4/15):
Holding:  Defendant’s challenge to supervised release condition of a penile plethysmography testing is ripe for review due to its intrusiveness and unreliability, even though the test had not actually been ordered yet.

U.S. v. Garcia-Perez, 96 Crim. L. Rep. 580 (5th Cir. 2/23/15):
Holding:  Florida manslaughter conviction is not a “crime of violence” under USSG 2L1.2(b)(1)(A) because it is not a “force offense” and covers more than acts committed with intent to kill or with recklessness as to risk of death.





U.S. v. Castillo, 96 Crim. L. Rep. 578 (5th Cir. 2/26/15):
Holding:   Prosecutors cannot refuse to move for acceptance-of-responsibility sentence reduction post-plea on grounds that Defendant’s objection to a factual detail in a pre-sentence report deprived the Gov’t of the benefit of not going to trial; reduction under USSG 3E1.1(b) is for when Defendant’s timely plea allows Gov’t to avoid preparing for trial, not sentencing; here, Defendant at her sentencing contested the amount of money Defendant stole.

Prewett v. Weems, 2014 WL 1408809 (6th Cir. 2014):
Holding:  Where statute provided that a child pornography victim could recover their actual damages or presumptive damages no less than $150,000, the presumptive damages clause did not apply to each of seven movies of the victim (making the presumptive damage 7 x $150,000), but rather imposed a presumptive floor of $150,000 in damages per lawsuit.

U.S. v. Lockett, 97 Crim. L. Rep. 60 (7th Cir. 3/31/15):
Holding:  A recidivist enhancement that was not reflected on Defendant’s record of conviction cannot qualify as a “violent felony” under ACCA.

U.S. v. Johnson, 2014 WL 538666 (7th Cir. 2014):
Holding:  Even though Defendant had oral sex with Victim, this did not constitute use of force or threat to warrant six-level sentencing enhancement, because even though Victim did not consent to oral sex, she said it was because it was not the right place for it to occur, not because she felt overcome by force or threat.

U.S. v. Kappes, 97 Crim. L. Rep. 48 (7th Cir. 4/18/15):
Holding:  Court should consider following factors in setting supervised release conditions:  (1) importance of advance notice of conditions being imposed; (2) need to justify conditions and length of term by adequate statement of reasons reasonably related to sentencing factors; (3) specifically tailored provisions, avoiding vague and overbroad conditions; (4) orally pronouncing all conditions with the written judgment only clarifying the oral pronouncement in a consistent manner.

Martin v. Symmes, 97 Crim. L. Rep. 55 (8th Cir. 4/6/15):
Holding:  8th Amendment prohibition on juvenile life without parole sentences announced in Miller is not retroactive.

U.S. v. Marcia-Acosta, 97 Crim. L. Rep. 6 (9th Cir. 3/23/15):
Holding:  Defense counsel’s remarks at prior plea hearing that crime involved assault is insufficient by itself to prove a prior “crime of violence” for sentence enhancement for illegal reentry under 2L1.2(b)(1)(A)(ii).

Zavala v. Ives, 97 Crim. L. Rep. 209 (9th Cir. 5/18/15):
Holding:  Defendant-Alien, who was convicted of illegal re-entry, is entitled to jail time credit for time he was held by ICE pending potential criminal prosecution.

U.S. v. Figueroa-Labrada, 97 Crim. L. Rep. 13 (10th Cir. 3/24/15):
Holding:  Even though Defendant didn’t cooperate with Gov’t until after his case was reversed on appeal, he is still eligible for “safety valve” sentencing below mandatory minimum.

U.S. v. Howard, 97 Crim. L. Rep. 132 (10th Cir. 4/28/15):
Holding:  Determining restitution in mortgage fraud cases when the victim-lenders bought the mortgages on the secondary market requires that courts consider the discounted price the lenders paid for the mortgages in determining their losses.


U.S. v. Salgado, 2014 WL 988537 (11th Cir. 2014):
Holding:  Defendant’s conduct in underlying drug conspiracy could not be used to impose role enhancement for money laundering offense; Defendant’s relevant conduct was limited to role in money laundering.

U.S. v. Nash, 2014 WL 868628 (N.D. Ala. 2014):
Holding:  60 months probation was appropriate for possession of child pornography even though USSG called for 24-30 months imprisonment, where 22-year-old Defendant was convicted of “sexting” with his 16-year-old girlfriend and having images of the girlfriend; even though she was 16, the relationship itself was not illegal under Alabama law, and “sexting” is common among young adults.

People v. Cross, 97 Crim. L. Rep. 206 (Cal. 5/18/15):
Holding:  The supervisory rule that requires judges to personally advise Defendants of rights they are waiving when their attorneys stipulate to aggravating facts also requires judges to advise Defendants when their attorneys stipulate to prior convictions that increase the maximum penalty.

State v. Riley, 96 Crim. L. Rep. 618 (Conn. 3/10/15):
Holding:  8th Amendment prohibits even discretionary LWOP for juveniles unless sentence actually considered mitigating evidence regarding youth.

Henry v. State and Gridine v. State, 97 Crim. L. Rep. 5 (Fla. 3/19/15):
Holding:  8th Amendment limits on life without parole sentences for juveniles also applies to sentences that are “functional” life without parole sentences. 

State v. Easley, 2014 WL 1266125 (Idaho 2014):
Holding:  Where Defendant was being sentenced following revocation of probation, Prosecutor could not determine eligibility for mental health court because this was a judicial function and Prosecutor’s post-judgment determination violated separation of powers; any authority Prosecutor had to determine eligibility did not extend to after Defendant’s adjudication of guilt.



Wilson v. State, 2014 WL 1302502 (Ind. 2014):
Holding:  Statute giving judges authority to impose concurrent or consecutive sentences did not allow judge to make a sentence only “partially” consecutive to another one; judge had sentenced Defendant to 20 years, 5 of which were to be consecutive to another sentence; judge was required to choose between concurrent or consecutive sentence, and could not do hybrid. 

Diatchenko v. District Attorney for Suffolk District, 97 Crim. L. Rep. 4 (Mass. 3/23/15):
Holding:  Because juveniles serving life without parole must be given a meaningful opportunity for release, they are entitled to appointed counsel, experts and judicial review of their parole hearings.

Bridgeman v. Dist. Attorney for Suffolk Dist., 97 Crim. L. Rep. 210 (Mass. 5/18/15):
Holding:  Where Defendants’ convictions were set aside due to misconduct by State Crime Lab, due process requires that Defendants not receive harsher penalties for exercising their right to challenge their tainted convictions; thus, Defendants’ sentences at further plea or trial must not exceed what it was under their vacated plea agreements; although Defendants who challenge guilty pleas are ordinarily subject to harsher sentences later, this would ignore the misconduct of the Crime Lab here.

State v. Her, 97 Crim. L. Rep. 110 (Minn. 4/22/15):
Holding:  Apprendi and its progeny -- which require that facts used to enhance sentence other than prior convictions must be found by a jury, not a judge – prevent a judge from using a DOC finding that Defendant posed a high risk to public safety to enhance sentence.

State v. Bode, 97 Crim. L. Rep. 110 (Ohio 4/23/15):
Holding:  Under state constitutional provision providing for right to counsel whenever a person faces possible incarceration, a prior juvenile adjudication could not be used to enhance a later prison term where there was no proof that Defendant had waived his right to counsel in the juvenile proceeding. 

Com. v. Green, 2014 WL 868627 (Pa. 2014):
Holding:  Compelling Defendant to disclose location of stolen items as a condition of probation violated his right against self-incrimination, because such disclosure could lead to additional charges or investigations.

State v. Stout, 2014 WL 1326390 (Ohio App. 2014):
Holding:  Possession of child pornography did not cause the children depicted in the images physical harm, as was necessary to sentence Defendant to prison rather than community supervision.




State v. Johnson, 2014 WL 1226456 (Wash. App. 2014):
Holding:  Release condition which prohibited Defendant from having contact with any physically or mentally “vulnerable” people violated due process as vague, because it did not give sufficient notice of what a “vulnerable” person was.

Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)

Horton v. State, 2015 WL 4082885 (Mo. App. S.D. April 13, 2015):
Holding:  Even though Defendant was no longer required to register as a sex offender under the federal SORNA (because SORNA only required registration for a limited number of years), Defendant was still required to register under Missouri’s SORA because Sec. 589.400.1(7) requires registration of anyone who “has been” required to register under SORNA.

In re Taylor, 96 Crim. L. Rep. 620 (Cal. 3/2/15):
Holding:  Law prohibiting sex offenders from living within 2000 feet of schools or parks is unconstitutional as applied to offenders in San Diego County because the restriction has left many offenders homeless since 97% of the county is off-limits; the law bears no rational relationship to protecting children and is arbitrary, unreasonable and oppressive because by making offenders homeless, the law makes it difficult for them to be tracked and to have access to social services, rehabilitation or family.

State v. Edwards, 2014 WL 928796 (Conn. 2014):
Holding:  Even though Defendant was evicted from a residence but was still at that location living outside in a truck, this would not be a change of address for sex offender registration purposes; in order to show that Defendant violated probation by not notifying State of change of address, State had to prove that Defendant was living somewhere else.

Moe v. Sex Offender Registry Bd., 2014 WL 1188108 (Mass. 2014):
Holding:  Retroactive application of law requiring publication on internet of sex Offenders who had previously not been published violated Offenders’ due process rights under State Constitution; public identification of the persons posed serious adverse consequences and was a new legal consequence to events completed on or before the new law.

People v. Diack, 96 Crim. L. Rep. 583 (N.Y. 2/17/15):
Holding:  Municipal ordinance restricting where sex offenders may live was preempted by State law.






Sexual Predator

In the Matter of the Care and Treatment of Murphy, 2015 WL 3876588 (Mo. App. E.D. June 23, 2015):
The 2013 amendment to the definition of “sexually violent offense,” Sec. 632.480(4), which listed additional offenses as qualifying offenses for civil commitment, can be applied to persons who were scheduled to be released from prison before the amendment, because the amendment can be applied retroactively since it does not impose new duties or obligations but merely considers the prior offense as the basis for future decision-making by the State.
Facts:  In 1983, Defendant was convicted of first-degree sexual abuse.  In April 2013, when Defendant was to be released from prison, the State filed a petition to have him committed as an SVP.  In July 2013, House Bill 215 became law, and amended the definition of “sexually violent offense” to include first-degree sexual abuse.  Defendant moved to dismiss on grounds that the new law could not be applied retroactively to him.
Holding:  A retroactive law is unconstitutionally retrospective if it imposes an affirmative obligation or duty on a person based solely on conduct preceding the effective date of the law, but is not unconstitutionally retrospective if the law considers past conduct only as a basis for future decision-making by the State.  Here, the law does not impose new obligation or duties on Defendant solely because of his prior offense.  Instead, it merely considers his past offense as the basis for future decision-making by the State in deciding whether to civilly commit him.

In re Commitment of Richard, 2014 WL 625427 (Wisc. App. 2014):
Holding:  Where petitioner who had been committed as SVP filed a petition for release alleging he was no longer a sexually violent predator and attached a psychological evaluation showing new research that he was not likely to re-offend, petition was entitled to a hearing.



Statutes – Interpretation – Vagueness -- Constitutionality

Dotson v. Kander, 2015 WL 4036160 (Mo. banc June 30, 2015):
Holding:  The ballot summary of the 2014 gun amendment (Art. I, Sec. 23, Mo.Const.) was sufficient and fair, so the amendment is not invalid on this basis; in reaching this ruling, the Court majority states that (1) “strict scrutiny” already applied to laws affecting fundamental rights, such as laws regulating gun rights, and (2) application of strict scrutiny does not mean that laws prohibiting possession of firearms by felons or the mentally ill are presumptively invalid.  Majority holds that the “central purpose” of the amendment was not to change the right to bear arms, but only to make certain “declarations” about that right.
Dissenting opinion:  Judge Teitelman was the only judge who dissented from the majority’s major statements about the legal effect of the amendment.  Judge Teitelman stated that (1) applying “strict scrutiny” to gun laws is new and means that they are presumptively invalid and will be upheld only if narrowly tailored to serve a compelling governmental interest; (2) the amendment arguably makes carrying a concealed weapon a constitutional right; and (3) it is “probable” that the amendment grants nonviolent felons a state constitutional right to have firearms.  Judge Draper joined in Teitelman’s dissent on the “strict scrutiny” issue only.

*  Johnson v. United States, ___ U.S. ___, 135 S.Ct. 2551 (U.S. June 26, 2015):
Holding:  The federal Armed Career Criminal Act’s residual clause, Sec. 924(e)(2)(B)(ii), which defines a “violent felony” as one which “involves conduct that presents a serious potential risk of physical injury to another,” is unconstitutionally vague because it fails to give fair notice of prohibited conduct, and invites arbitrary enforcement. 

CPR for Skid Row v. City of Los Angeles, 96 Crim. L. Rep. 650 (9th Cir. 3/10/15):
Holding:  Calif. law making it a crime to willfully disturb or break up a meeting does not apply to political meetings, which require a higher threshold of “threats, intimidation, or unlawful violence”; thus, police cannot arrest protesters at political meeting.  

In re Taylor, 96 Crim. L. Rep. 620 (Cal. 3/2/15):
Holding:  Law prohibiting sex offenders from living within 2000 feet of schools or parks is unconstitutional as applied to offenders in San Diego County because the restriction has left many offenders homeless since 97% of the county is off-limits; the law bears no rational relationship to protecting children and is arbitrary, unreasonable and oppressive because by making offenders homeless, the law makes it difficult for them to be tracked and to have access to social services, rehabilitation or family.

People v. Clark, 2014 WL 1097190 (Ill. 2014) and People v. Melonga, 2014 WL 1096905 (Ill. 2014):
Holding:  Eavesdropping statute which prohibited secret recording of others was overbroad under First Amendment.  

State v. Melchert-Dinkel, 2014 WL 1047082 (Minn. 2014):
Holding:  Statute prohibiting advising or encouraging someone from committing suicide was overbroad under First Amendment.

State v. Pomianek, 96 Crim. L. Rep. 664 (N.J. 3/17/15):
Holding:  Race-bias statute that allowed a jury to convict based on the victim’s perception of whether the crime was race-biased, as opposed to whether the Defendant actually intended a race-biased crime, was void for vagueness.

Morgan v. State, 2014 WL 561665 (Ind. App. 2014):
Holding:  Public intoxication statute that prohibited behavior that “annoys” another person was unconstitutionally vague because it did not give notice of what conduct would be considered illegally annoying.



Sufficiency Of Evidence


State v. Coleman, 2015 WL 3759611 (Mo. banc June 16, 2015):
Holding:  Where Defendant (1) handed bank teller a grocery sack and said to put money in the bag, (2) told a bank manager to “stop where you are and don’t move any farther,” and (3) took the money-filled bag and ran out of the bank, this constituted forcibly stealing property by threatening the immediate use of physical force; thus, the evidence was sufficient to convict of second-degree robbery, Sec. 569.030.1.
Discussion:  Sec. 569.030.1 provides that a person commits second degree robbery when he forcibly steals property.  Sec. 569.010(1) defines “forcibly steals” as threatening the immediate use of physical force.  Determining the existence of a threat is an objective test that depends on whether a reasonable person would believe the defendant’s conduct was a threat of immediate use of force.  Here, a reasonable person would find Defendant’s actions to be threatening.  The Court is not holding, however, that all thefts of money from a bank necessarily involve forcible stealing and, therefore, constitute robbery.  Instead, the cases must be decided on their facts and context.

State v. Claycomb, 2015 WL 3979728 (Mo. banc June 30, 2015):
(1)  A sufficiency of evidence claim is preserved for appellate review even if it was not raised in the trial court in a new trial motion or otherwise; and (2) in nonsupport case for failure to pay monetary child support, State is not required to prove as part of its case that Defendant failed to provide in-kind support, such as food, clothing, lodging, or medicine.  
Facts:  Defendant was convicted at a bench trial of failure to pay monetary child support, Sec. 568.040.  Defendant contended the evidence was insufficient to convict because, although the State showed he did not pay monetary child support, the State did not show he failed to support his children with in-kind contributions.  
Holding:  (1)  As an initial matter, there is a question whether Defendant has preserved his sufficiency claim for appeal, since he failed to raise it below.  It is preserved.  As relevant here, Rule 29.11(e) states that in a bench trial, a new trial motion is not necessary to preserve issues for appeal, but if a new trial motion is filed, allegations of error must be included in the new trial motion except for questions regarding sufficiency of evidence.  Similarly, Rule 29.11(d)(3) provides that in jury-tried cases, allegations of error to be preserved for appeal must be included in a motion for new trial except for questions regarding the sufficiency of evidence.  To the extent that some prior cases have held that a sufficiency claim can only be reviewed for plain error if not included in a motion for new trial, they should no longer be followed, because they are inconsistent with Rule 29.11.  No Rule requires the filing of a motion for judgment of acquittal in a court tried case.  Rule 27.07 provides for filing of a motion for judgment of acquittal in a jury case, but even then, 27.07(c) provides that the court may enter a judgment of acquittal of its own motion based on insufficiency, and that no motion for judgment of acquittal need be filed prior to submission of the case in order for a defendant to seek a judgment of acquittal after the verdict.  (2)  Defendant argues the State is required to prove that he failed to provide in-kind support.  The version of Sec. 568.040 in effect at the time of the offense provided that a parent commits nonsupport if such parent fails to provide “adequate support” for the child.  Sec. 568.040.2(3) defines “support” as food, clothing, lodging, and medical care.  As relevant here, Sec. 568.040.4 states that nonsupport is a Class D felony if Defendant fails to pay support he is obligated to pay in six out of 12 months.  Here, the State showed that Defendant failed to pay financial support for six months.  And, even though Defendant later paid in full, his late payment is no defense, since a child’s needs are continuous.  The State does not have to negate every possibility that the defendant provided in-kind support.  The State does not have a duty to disprove every reasonable hypothesis of innocence.  Had the evidence shown that Defendant provided substantial monetary or other support, and the question was whether that support was “adequate” to meet the child’s needs, more specific evidence of the child’s needs might well have been required.  However, while evidence that the charged parent did provide in-kind support would be relevant and admissible, it is not the State’s burden to introduce it to make a prima facie case where, as here, the State presented evidence that Defendant failed to pay monetary support.

Stephenson v. State, 2015 WL 1819108 (Mo. App. E.D. April 21, 2015):
Holding:  Even though Defendant hit victim with his hands and feet and rendered victim comatose, there was an insufficient factual basis as a matter of law to convict of armed criminal action since hands and feet do not constitute a “dangerous instrument.”
Discussion:   The term “dangerous instrument” in Sec. 556.061(9) does not include a part of a person’s body.  “Instrument” refers to an external object or item.  As a matter of law, Defendant/Movant’s guilty plea to ACA lacked a factual basis because the assault was not done through the aid of a “dangerous instrument.”  ACA conviction vacated.

State v. Dudley, 2015 WL 1815037 (Mo. App. E.D. April 21, 2015):
Sec. 575.150 for resisting arrest does not criminalize resisting one’s own arrest by “physical interference;” jury instruction which submitted offense based on “physical interference” was plainly erroneous because it allowed jurors to convict based on conduct that was not an element of the crime.
Facts:  When police sought to arrest Defendant for a drug offense, Defendant made his body stiff and sat on his hands to avoid being handcuffed.  Police eventually used a Taser on him to get him to comply with arrest.  He was charged with resisting arrest.
Holding:  Sec. 575.150(1) provides that a person commits the crime of resisting their own arrest when they resist the arrest “by using or threatening the use of physical violence or force.”  The statute does not list “physical interference” as a method to resist one’s own arrest; “physical interference” is contained only in the arrest of another person section of the statute, 575.150(2).  Plain error in instructions results when it is apparent that the trial court has so misdirected or failed to instruct the jury that it affected the jury’s verdict.  Instructions are more likely to be found plainly erroneous where they excuse the State from the burden of proof on a contested element of the crime.  Here, the instruction allowed the jury to convict if Defendant used “violence, physical force, or physical interference” to resist.  This allowed the jury to find him guilty based on an element that was not a crime.  Moreover, the State argued that Defendant should be convicted based on “physical interference.”  Conviction reversed and remanded for new trial.


E.M.B. v. A.L., 2015 WL 2393416 (Mo. App. E.D. May 19, 2015):
Even though former Co-Worker sent delivery-driver-Victim unwanted text messages, videotaped her from a parking lot, and sought to have her deliver a pizza to him at 1:53 a.m., where Co-Worker never threatened Victim with physical harm, evidence was insufficient to prove “stalking” to support a full order of protection.
Facts:   Victim sought order of protection against former Co-Worker for stalking.  Co-Worker had been fired from pizza delivery for sexually harassing Victim.  After Co-Worker was fired, he sent text messages to Victim being upset that he was fired and alleging drug use by her.  He also videotaped Victim from a parking lot.  He also ordered a pizza for her to deliver to him at 1:53 a.m., but she refused when she saw who was ordering it.  The trial court granted Victim a full order of protection for “stalking.”
Holding:  Sec. 455.010(13) defines “stalking” as when any person purposely and repeatedly engages in an unwanted course of conduct that causes alarm to another person when it is reasonable in that person’s situation to be alarmed by the conduct.  “Alarm” means to cause fear of danger of physical harm.  Here, even though Co-Worker’s behavior was unwanted and inappropriate, there was no evidence that Co-Worker threatened Victim with physical harm.  Thus, a reasonable person would not be alarmed or reasonably fear physical harm from the Co-Worker.  Order of protection vacated.

Lawyer v. Fino, 459 S.W.3d 528 (Mo. App. S.D. 2015):
Even though Mother sent numerous texts to Father about their children and said she might use the information in litigation against Father, trial court erred in entering an order of protection against Mother because Mother’s actions would not cause a reasonable person to suffer substantial emotional distress or fear of physical harm; even though Father testified there was a “prowler” at his home, there was no evidence presented that the prowler was Mother and it would be speculative to base on order of protection on this.  
Facts:   Father sought order of protection against Mother for sending him numerous text messages about custody of their children, and their health and education.  Father testified the messages disrupted his home and work, and that he felt harassed and threatened by them.  Father also testified there had been an unidentified “prowler” at his house.  The trial court granted an order of protection against Mother.
Holding:   Proof of harassment under Sec. 455.010(1)(d) requires proof that (1) the conduct would cause a reasonable person to suffer substantial emotional distress, and (2) the conduct actually caused that distress.  Even if Father subjectively felt threatened, the messages here would not cause a reasonable person substantial distress.  Most messages simply provided information about the children or sought to coordinate custody.  Even though Mother made some comments about using the messages in ligation against Father, litigation is not the type of behavior the Adult Abuse Act seeks to prevent.  Even though Father said he felt threatened, none of the messages involved an explicit or implied threat of physical harm.  Regarding the “prowler” incident, mere speculation that Mother was involved is not sufficient to support an order of protection.  Order of protection reversed.



State v. Livingston-Rivard, 2015 WL 2405432 (Mo. App. S.D. May 20, 2015):
Holding:  Financial exploitation of elderly statute, Sec. 570.145, which requires deception, intimidation or undue influence to obtain control of an elderly person’s property, does not require that the deception (misrepresentation) be made directly to the Victim; where Defendant made deceptive statements to Victim’s wife, family and friends to help deceive Victim and enable Defendant to obtain the property, this was sufficient to convict under the statute.  This is the first reported case addressing the issue of what constitutes sufficient evidence to support a conviction under Sec. 570.145.

State v. Zetina-Torres, 2015 WL 3607569 (Mo. App. W.D. June 9, 2015):
Where appellate court had found the evidence to convict Co-defendant insufficient, evidence was insufficient to later convict Defendant on a jury instruction that he “acted together” with Co-defendant, even though there had been a prior direct appeal of Defendant’s case where the evidence had been held sufficient.
Facts:  Defendant-Driver was originally charged with Co-defendant-Passenger with drug trafficking for drugs found concealed in Driver’s truck bed.  Driver was originally convicted at a jury trial, and appealed.  In Driver’s first appeal, the appellate court found the evidence of guilt to be sufficient, but reversed and remanded for a new trial due to a discovery violation by the State.  Meanwhile, Passenger was convicted at a trial and appealed.  In Passenger’s direct appeal, the appellate court held that the evidence was insufficient to convict Passenger.  The State then tried Driver again.  The jury instruction at trial required the jury to find that Driver “acted together with or aided” Passenger in the offense.  After conviction, Driver appealed again.
Holding:  Driver argues that since the State elected to include the element in the verdict director that he “acted together with” Passenger, the State was required to prove that element.  That is true based on the unique facts here.  Although Driver was charged with acting alone or together with Passenger, the verdict director submitted the case on “acting together with or aided” only.  The Notes on Use 9(a) to the accomplice liability instruction, MAI-CR3d 304.04, state that the instruction is not to be used where the other person is not guilty.  Here, the Notes on Use were not properly followed.  After the appellate court found the evidence insufficient to convict Passenger, an instruction regarding accomplice liability should not have been submitted in Driver’s second trial.  The instruction that was submitted requires that Driver be discharged.  Conviction reversed; Defendant-Driver discharged.

* Yates v. U.S., 96 Crim. L.Rep. 576, ___ U.S. ___, 135 S.Ct. 1074 (U.S. 2/25/15):
Holding:   Sarbanes-Oxley Act provision, 18 USC 1519, which criminalizes destroying or concealing “any record, document, or tangible object” with an intent to obstruct a federal matter applies only to objects that are used to “record or preserve information”; thus, Defendant-fisherman could not be convicted for throwing undersized fish overboard in violation of federal agent’s instruction.  

*  Henderson v. United States, ___ U.S. ___, 135 S.Ct. 1780 (U.S. May 18, 2015):
Holding:  A felon does not run afoul of 18 USC 922(g)’s prohibition on possession of firearms by seeking a court order directing that a gun be transferred to a third party chosen by the felon, who may sell the gun for the felon or own the gun independently of the felon; 922(g) does not affect “the right merely to sell or otherwise dispose” of the guns; so long as the “felon has nothing to do with his guns before, during, or after the transaction in question, except to nominate their recipient,” the felon may ask – and the court may direct – who can receive the guns, and the felon may receive any proceeds from sale of the guns; 922(g) “does not bar such a transfer unless it would allow the felon to later control the guns, so that he could either use them or direct their use.”  

*  Elonis v. United States, ___ U.S. ___, 135 S.Ct. 2001 (U.S. June 1, 2015):
Holding:   Conviction under federal threats statute, 18 USC 875(c) requires proof that Defendant had a culpable mental state in transmitting a threat; proof only that a reasonable person would feel threated by the communication is insufficient.  

*  McFadden v. United States, ___ U.S. ___, 135 S.Ct. 2298 (June 18, 2015):
Holding:    Conviction under the federal Controlled Substance Analogue Enforcement Act can be established, first, “by evidence that a defendant knew that the substance with which he was dealing is some controlled substance – that is, one actually listed on the federal drug schedules or treated as such by operation of the Analogue Act – regardless of whether he knew the particular identity of the substance,” or, second, “by evidence that the defendant knew the specific analogue he was dealing with, even if he did not know its legal status as an analogue.”  

U.S. v. Rodriguez-Martinez, 96 Crim. L. Rep. 629 (1st Cir. 2/20/15):
Holding:  Even though Defendant, who was brother-in-law of driver, appeared nervous when the car was stopped by police, evidence was insufficient to support conviction for aiding and abetting brother-in-law’s drug trafficking; aiding and abetting liability requires proof of “advance knowledge” of the elements of an offense sufficient to make a choice to facilitate or walk-away.

U.S. v. Kaluza, 96 Crim. L. Rep. 648 (5th Cir. 3/11/15):
Holding:  “Seaman’s manslaughter” statute, 18 USC 1115, which applies to a “captain, engineer, pilot or other person,” did not apply to the conduct of well-site managers of the BP Gulf of Mexico oil spill, because the statute applies only to those charged with navigation of a vessel.

U.S. v. Vargas-Ocampo, 2014 WL 1303364 (5th Cir. 2014):
Holding:  Use of “equipoise” rule not appropriate for determining sufficiency of evidence on appeal.

U.S. v. Cessa, 97 Crim. L.  Rep. 154 (5th Cir. 5/7/15):
Holding:   (1) To convict a defendant with a legitimate business of conspiracy to engage in concealment money laundering, Gov’t must prove more than Defendant’s knowledge that his acceptance of drug dealer’s money would have effect of laundering it; there is a distinction between doing business with known drug dealers and being in business with known drug dealers; (2) instruction that told jurors that Defendant’s co-mingling of funds was evidence of intent to conceal was a correct statement of law, but failed to tell jurors that this inference was permissive, not mandatory.


U.S. v. Walli, 97 Crim. L. Rep. 156 (6th Cir. 5/8/15):
Holding:  Even though Defendant-peace protesters broke into a gov’t nuclear complex and spray-painted anti-war slogans and splashed blood, this did not violate the Sabotage Act, 18 USC 2155, because the Gov’t failed to prove Defendants had the requisite intent to impair the nation’s capacity to wage war or defend against attack.

U.S. v. Medlock, 97 Crim. L. Rep. 167 (6th Cir. 5/13/15):
Holding:  Even though Defendant-ambulance operators used patient names to fraudulently seek Medicare reimbursement for ambulance services, this did not constitute “use” of the names for aggravated identity theft, 18 USC 1028A; Defendants misrepresented “how and why” the beneficiaries were transported by ambulance, but did not “use” those beneficiaries’ identities to do so.

U.S. v. Petruk, 97 Crim. L. Rep. 1 (8th Cir. 3/25/15):
Holding:  (1)  Statute making it a crime to corruptly influence or impede a federal investigation, 18 USC 1512(c)(2), requires Gov’t to prove that Defendant knew of or foresaw a particular federal proceeding; and (2) even though (a) Defendant stole an empty, parked truck (b) was chased by the owner who was driving another vehicle, and (c) swung a hammer at the owner during the chase, this did not prove “carjacking,” 18 USC 2119, because Defendant already had control over the vehicle when he swung the hammer.  

U.S. v. Hudson, 2014 WL 960860 (C.D. Cal. 2014):
Holding:  Dismissal of indictment due to entrapment was warranted in reverse sting operation where ATF engaged in outrageous Gov’t conduct in inventing a drug house and the idea of robbing it, and goading Defendant into acquiring guns.

State v. Edwards, 2014 WL 928796 (Conn. 2014):
Holding:  Even though Defendant was evicted from a residence but was still at that location living outside in a truck, this would not be a change of address for sex offender registration purposes; in order to show that Defendant violated probation by not notifying State of change of address, State had to prove that Defendant was living somewhere else.

State v. Gonzalez, 2014 WL 1388878 (Conn. 2014):
Holding:  Even though Defendant and Victim struggled and a gun fell to the floor, evidence was insufficient to convict of accessory to manslaughter where Principal took gun and shot Victim; there was no evidence Defendant directed or requested Principal shoot Victim.

State v. King, 2014 WL 1282567 (Conn. 2014):
Holding:  Guilty verdicts on two counts of assault based on jury’s finding that Defendant acted intentionally and recklessly were legally inconsistent in violation of due process. 


State v. Hoyman, 97 Crim. L. Rep. 158 (Iowa 5/1/15):
Holding:  Statute making it illegal to make a “false” public or business record requires proof of Defendant’s intent to deceive; here, even though Defendant submitted false billing records to city, he claimed the records may have been incorrect but he did not bill more than hours he actually worked.

State v. Nicoletto, 2014 WL 1400077 (Iowa 2014):
Holding:   Even though Defendant had a coaching authorization to coach at a school, he did not fall within the statute that prohibited “sexual exploitation by a school employee” where he worked as a pipefitter at a factory and did not have a teacher’s license.

Barrow v. State, 97 Crim. L. Rep. 112 (Minn. 4/15/15):
Holding:  Even though drug sale statute defined “sell” as to “deliver,” “give away” or “dispose of to another,” Defendant did not violate statute where he gave his wife a baggie of drugs to hide on her person while they drove home; the context of the statute requires relinquishing more than temporary control over the drugs and not a “limited purpose handoff.”

State v. Medina, 97 Crim. L. Rep. 172 (Or. 5/14/15):
Holding:  Even though Defendant-arrestee gave a fake name for a police fingerprint card and property receipt, this did not constitute identity theft, because he did not put the false name into circulation or convert it to his own use.

State v. Earp, 2014 WL 1238903 (N.M. App. 2014):
Holding:  Defendant cannot commit crime of damage to property in which Defendant has an equitable ownership interest.

People v. Stone, 2014 WL 1190088 (N.Y. City Crim. Ct. 2014):
Holding:  Even though Defendant sent an email photo to his Girlfriend of him wearing a mask and holding a knife with the words “take that,” this was just a photo and not an actual knife constituting “display” of a dangerous weapon within the meaning of the menacing statute. 

Transcript – Right To

Precaido v. State, 318 P.3d 176 (Nev. 2014):
Holding:  Due process required that bench and in-chambers conferences during trial be of record and transcribed; failure to do this denied Defendant the right to meaningful appellate review.







Trial Procedure

State v. Amick, 2015 WL 3759532 (Mo. banc June 16, 2015):
Trial court cannot substitute Alternate Juror after deliberations begin, because Sec. 494.485 requires that Alternates be discharged once deliberations begin.  
Facts:  After the evidence was presented and before deliberations, the trial court excused Alternate Juror, who then went home.  The jury then deliberated for five hours, when a juror became sick.  The trial court then called Alternate Juror to return to the courthouse and substituted them on the jury, over Defendant’s objection that this was error and court “can’t just throw somebody else into the ring” after hours of deliberation.  After conviction, Defendant appealed.
Holding:   Although defense counsel did not cite Sec. 494.485, the objection plainly informed the trial court that substitution of the Alternate was error.  Trial judges are presumed to know the law, so the error is preserved for appeal.  Sec. 494.485 provides that (1) once the jury begins to deliberate, the trial court cannot substitute one juror for another and (2) that after the jury retires to deliberate, alternate jurors must be discharged.  Conviction reversed and remanded for new trial.

State v. Chambers, 2015 WL 2375401 (Mo. App. S.D. May 18, 2015):
Even though Defendant did not call up for hearing his timely-filed motion to change venue under Rule 32.03 until the day of trial, it was mandatory that the trial court grant the motion.
Facts:  Defendant filed a timely motion to change venue under Rule 32.03 in a county with less than 75,000 inhabitants.  However, the court never ruled on it.  On the day of trial, Defendant requested the court rule on the motion.  The trial court held Defendant waived the motion by failing to bring it to the court’s attention until the day of trial.  
Holding:  Rule 32.03(c) provides that if a timely motion for change of venue is filed, the court shall transfer the case to another county.   Even though Defendant waited until the day of trial to have his motion heard, he did not waive it because he sought a ruling before trial proceedings began.  Defendant would have waived the motion if he had waited until after voir dire, for example, but he asserted his motion before any trial proceedings began.

U.S. v. Haischer, 97 Crim. L. Rep. 39 (9th Cir. 3/25/15):
Holding:  Defendant can adopt inconsistent defenses, so need not admit guilt in order to claim an affirmative duress offense; Defendant can claim duress while holding Gov’t to burden to prove mens rea by contending she did not commit the offense with the required intent.

State v. King, 2014 WL 1282567 (Conn. 2014):
Holding:  Guilty verdicts on two counts of assault based on jury’s finding that Defendant acted intentionally and recklessly were legally inconsistent in violation of due process. 




Precaido v. State, 318 P.3d 176 (Nev. 2014):
Holding:  Due process required that bench and in-chambers conferences during trial be of record and transcribed; failure to do this denied Defendant the right to meaningful appellate review.


Venue

State v. Chambers, 2015 WL 2375401 (Mo. App. S.D. May 18, 2015):
Even though Defendant did not call up for hearing his timely-filed motion to change venue under Rule 32.03 until the day of trial, it was mandatory that the trial court grant the motion.
Facts:  Defendant filed a timely motion to change venue under Rule 32.03 in a county with less than 75,000 inhabitants.  However, the court never ruled on it.  On the day of trial, Defendant requested the court rule on the motion.  The trial court held Defendant waived the motion by failing to bring it to the court’s attention until the day of trial.  
Holding:  Rule 32.03(c) provides that if a timely motion for change of venue is filed, the court shall transfer the case to another county.   Even though Defendant waited until the day of trial to have his motion heard, he did not waive it because he sought a ruling before trial proceedings began.  Defendant would have waived the motion if he had waited until after voir dire, for example, but he asserted his motion before any trial proceedings began.

Waiver of Appeal & PCR

U.S. v. Del Valle-Cruz, 97 Crim. L. Rep. 52 (1st Cir. 4/6/15):
Holding:  Even though Defendant’s plea deal to failure to register waived the right to appeal, this did not bar him from challenging supervised release condition that effectively prevented him from living with his with his minor son and family; prohibiting Defendant from living with his son and family was not related to his offense of failing to register or his history and character.

Waiver of Counsel

Nunn v. Com., 97 Crim. L. Rep. 55 (Ky. 4/2/15):
Holding:  Court denied Defendant right of self-representation where it imposed hybrid counsel and conditions on self-representation such that Defendant couldn’t effectively participate in direct and cross-examination pro se.
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