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Editor’s Note


June 30, 2016


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from March 31 to June 30, 2016, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Deputy Director





















[bookmark: _GoBack]Abandonment (Rule 24.035 and 29.15)

Wallace v. State, 2016 WL 1435383 (Mo. App. E.D. April 12, 2016):
Holding:  Where the motion court never ruled on Movant’s motion for extension of time of 30 days to file amended motion, the motion was due within the initial 60 days under Rule 29.15(g), and case must be remanded for an abandonment hearing, where the motion was filed beyond the initial 60 days.

Richard v. State, 2016 WL 1579009 (Mo. App. E.D. April 19, 2016):
Holding:  Even though the motion court’s findings stated that the amended 24.035 motion was “timely,” where there was nothing in the record indicating that the motion court had actually ruled on the 30-day extension request and the amended motion was filed outside the initial 60 days, extensions will not be presumed to have been granted without a record thereof; case is remanded for an abandonment hearing.

Johnson v. State, 2016 WL 1643271 (Mo. App. E.D. April 26, 2016):
Holding:  Date for filing an amended 29.15 motion began on date the motion court “notified” the public defender of the filing of the pro se motion, not the later date on which counsel entered an appearance; case remanded for abandonment hearing where counsel filed amended motion 60 days beyond notification date. 

Mahone v. State, 2016 WL 2895086 (Mo. App. E.D. May 17, 2016):
Holding:  Even though (1) the docket sheets reflect two times when the guilty plea and sentencing transcript was filed (one “May 2” and the other “June 3”), and (2) whether the amended 24.035 motion was timely depended on which date was the actual filing date, appellate court determines the earlier date controls where the file-stamped date on the transcripts stated “May 2” and Movant’s brief does not explain why the “June 3” date should control; case remanded for abandonment hearing.

Wright v. State, 2016 WL 2753960 (Mo. App. S.D. May 11, 2016):
Holding:  Even though the motion court decided the case on the merits after recognizing that the amended 24.035 motion was untimely, the motion court was required to conduct an abandonment hearing; case remanded for abandonment hearing.

Price v. State, 2016 WL 2864452 (Mo. App. S.D. May 13, 2016):
Holding:  Where amended 24.035 motion was untimely filed, appellate court must remand for abandonment hearing.

Hill v. State, 2016 WL 3453630 (Mo. App. S.D. June 23, 2016):
Holding:  Where amended 24.035 motion was untimely filed, case must be remanded for an abandonment hearing.

Gale v. State, No. SD341119 (Mo. App. S.D. June 30, 2016):
Holding:  Even though the amended 29.15 motion was untimely, where (1) counsel submitted it with a motion to consider the amended motion as timely filed, (2) counsel explained in the timeliness motion that the untimely filing of the amended was due to the fault of counsel and not Movant, and (3) the motion court granted the timeliness motion, the motion court had implicitly ruled that abandonment occurred and accepted the amended motion; thus, appellate court need not remand for an abandonment hearing.

Sayre v. State, 2016 WL 3537761 (Mo. App. W.D. June 28, 2016):
Holding:  Where (1) the amended 24.035 motion was not timely filed, (2) it contained a different claim that the pro se motion, and (3) the motion court issued Findings only on the amended motion, appellate court must remand for an abandonment hearing because that will determine which motion (amended or pro se) must be considered; the only time that an appellate court need not remand for an abandonment hearing is when the motion court issued Findings on all of the amended and pro se claims.


Ake Issues


U.S. v. Pete, 99 Crim. L. Rep. 70 (9th Cir. 4/11/16):
Holding:  Juvenile who won resentencing under Miller was entitled to an expert to show that he had matured and been rehabilitated in prison.

State v. Dahl, 2016 WL 280417 (Iowa 2016):
Holding:  Motions by indigent Defendants for funding of investigators should be conducted ex parte, so that Defendants need not reveal their defense to prosecution.


Appellate Procedure

Miller v. State, 2016 WL 2339049 (Mo. App. E.D. May 3, 2016):
(1) Movant was entitled to evidentiary hearing on his claim that his plea counsel was ineffective in failing to object to a “group plea” procedure which rendered his plea involuntary; “group pleas” are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea; (2) redacted transcripts on appeal violate Rule 81.15(b), which requires an accurate transcript be provided for appeal; transcripts must provide all parts of the proceeding.  
Facts:  Movant pleaded guilty in two separate cases, involving two different counties and two different defense counsel, at a “group guilty plea” involving six unrelated defendants.  He filed a 24.035 motion, contending that his counsel were ineffective in failing to object to the “group plea” procedure, which rendered his pleas involuntary.  The motion court denied the claim without a hearing.
Holding:   (1) In at least 10 prior cases, the Eastern District has condemned the practice of “group” guilty pleas, but this has fallen on “deaf ears.”  “[T]he attorneys practicing in this courtroom either have tuned us out or they fear retribution from the trial judge for raising objections to this procedure.”  While the Supreme Court has held that group pleas are not automatically impermissible, they are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea.  Defense counsel may be ineffective in failing to object to “group pleas.”  Counsel’s failure to object, in and of itself, is sufficient to warrant a hearing.  (2)  On a separate matter, a redacted transcript of the “group plea” was submitted on appeal.  Rule 81.15(b) requires a true and accurate transcript be submitted.  “This court should never be provided redacted transcripts.”

State v. Ivory, 2016 WL 3180096 (Mo. App. E.D. June 7, 2016):
Holding:  Appellate court lacks authority to hear an “appeal” of denial of writ of mandamus by trial court unless (1) a preliminary order was granted by the trial court and then the trial court determined on the merits whether the writ should be made permanent or quashed, or (2) the trial court issues a summons, the functional equivalent of a preliminary order, and then denied a permanent writ; without either condition, a petition for mandamus must be refiled in the appellate court.

State v. McCauley, 2016 WL 1757464 (Mo. App. S.D. May 2, 2016):
Even though a trial court has continuing authority over its records and can enter a nunc pro tunc order in a criminal case at any time, the order (or denial of an order) relates back to the original judgment and is not a new, final judgment that can be appealed; however, an appellate remedy may be available via a writ.
Facts:  Six years after conviction, Defendant filed a nunc pro tunc motion under Rule 29.12(c) to correct his judgment and sentence.  After it was denied, he appealed.
Holding:   Nunc pro tunc in criminal cases is governed by Rule 29.12(c), and in civil cases by 74.06(a).  A trial court may grant nunc pro tunc relief at any time, because a court has continuing authority over its records.  However, nunc pro tunc relief creates no new judgment, but relates back to the original judgment.  Under Sec. 547.070, criminal appeals are authorized from a final judgment only.  Nearly all rulings after final judgment are non-appealable.  By contrast, Sec. 512.020(5) authorizes civil appeals from “special order[s] after final judgment[s].”  The matter here, however, is not civil.  It’s criminal because it relates to a judgment in a criminal case.  Thus, it is not appealable.  However, a writ or “other remedies” may protect the narrowly-limited right Defendant asserts on appeal.  Appeal dismissed.

State ex rel. Tivol Plaza Inc. v. Missouri Comm. on Human Rights, 2016 WL 1435970 (Mo. App. W.D. April 12, 2016):
Holding:   Where Appellant filed a petition for writ of mandamus in the trial court, but the trial court issued a summons rather than a preliminary order in mandamus before ultimately granting a motion to dismiss the case, the appellate court lacks authority to hear an appeal; the remedy is to file a new writ in the appellate court.
Discussion:   Generally, when the circuit court denies a petition for mandamus, the petitioner’s proper course of action is not to appeal the denial, but to file the writ in a higher court.  But where a preliminary order in mandamus is granted and the circuit court then determines on the merits whether the writ should be made permanent or quashed, then appeal is the proper remedy.  Here, the circuit court issued a summons, not a preliminary order in mandamus, before it ruled on the merits; this did not comply with Rule 94.  Courts and litigants must follow the procedures set forth in Rule 94.  Appeal dismissed.

*  Molina-Martinez v. U.S., ___ U.S. ___, 136 S.Ct. 1338 (U.S. April 20, 2016):
Holding:  Where a defendant is sentenced under an incorrect USSG sentencing range (but this error is not noticed until appeal), the plain error rule does not require some further showing of prejudice beyond the fact that the erroneous, and higher, Guidelines range set the wrong framework for the sentencing proceedings; this error itself can, and most often will, be sufficient to show a reasonable probability of a different outcome under the plain error rule.

U.S. v. Milan-Rodriguez, 2016 WL 1612850 (1st Cir. 2016):
Holding:  Sentence of 168 months for possessing firearm while being an unlawful user of controlled substance was plain error because maximum sentence is 120 months; remedy is not for appellate court to reduce to statutory maximum but to remand for appropriate sentence and explanation.

U.S. v. Cowley, 2016 WL 771142 (4th Cir. 2016):
Holding:  An appeal of denial of motion for DNA testing under Innocence Protection Act is not subject to a certificate of appealability.

People v. Rangel, 2016 WL 1176584 (Cal. 2016):
Holding:  In cases tried before Crawford v. Washington, a Defendant need not have made a Confrontation Clause objection at trial to be able to raise a “Crawford claim” on appeal.

State v. Lazarides, 2016 WL 852889 (Or. 2016):
Holding:  Court of Appeals lacked authority to apply escape rule after Defendant had been returned to custody.

People v. Subramanyan, 2016 WL 1298516 (Cal. App. 2016):
Holding:  Even though Victim’s Bill of Rights gave victims the right to seek restitution “in any trial or appellate court with jurisdiction over the case,” this did not authorize Victim to appeal the trial court’s denial of a motion for additional restitution.

Brady Issues

Buffey v. Ballard, 2015 WL 7103326 (W.Va. 2015):
Holding:  Brady applies to plea negotiation stage, and Defendant may withdraw a guilty plea based upon Prosecutor’s failure to disclose favorable evidence.






Civil Procedure

State v. Ivory, 2016 WL 3180096 (Mo. App. E.D. June 7, 2016):
Holding:  Appellate court lacks authority to hear an “appeal” of denial of writ of mandamus by trial court unless (1) a preliminary order was granted by the trial court and then the trial court determined on the merits whether the writ should be made permanent or quashed, or (2) the trial court issues a summons, the functional equivalent of a preliminary order, and then denied a permanent writ; without either condition, a petition for mandamus must be refiled in the appellate court.

State ex rel. Tivol Plaza Inc. v. Missouri Comm. on Human Rights, 2016 WL 1435970 (Mo. App. W.D. April 12, 2016):
Holding:   Where Appellant filed a petition for writ of mandamus in the trial court, but the trial court issued a summons rather than a preliminary order in mandamus before ultimately granting a motion to dismiss the case, the appellate court lacks authority to hear an appeal; the remedy is to file a new writ in the appellate court.
Discussion:   Generally, when the circuit court denies a petition for mandamus, the petitioner’s proper course of action is not to appeal the denial, but to file the writ in a higher court.  But where a preliminary order in mandamus is granted and the circuit court then determines on the merits whether the writ should be made permanent or quashed, then appeal is the proper remedy.  Here, the circuit court issued a summons, not a preliminary order in mandamus, before it ruled on the merits; this did not comply with Rule 94.  Courts and litigants must follow the procedures set forth in Rule 94.  Appeal dismissed.

Civil Rights

*  Ross v. Blake, ___ U.S. ___, 136 S.Ct. 1850 (U.S. June 6, 2016):
Holding:  The Prison Litigation Reform Act (PLRA) mandates that prisoners exhaust “available” administrative remedies before bringing a lawsuit to challenge prison conditions; there are no “special circumstance” exceptions to this rule.  However, the administrative remedies must actually be “available.”  Administrative remedies may be unavailable when they operate as a “dead end,” such as when prison officials are “unable or consistently unwilling to provide any relief;” when the procedures are so confusing or opaque that no reasonable prisoner could use them; or when prison officials thwart prisoners from pursing administrative remedies through “machination, misrepresentation, or intimidation.”

Closing Argument & Prosecutor’s Remarks

U.S. v. Smith, 98 Crim. L. Rep. 459 (5th Cir. 2/10/16):
Holding:  Prosecutor improperly vouched for his case by telling jurors that he was convinced State’s witnesses were telling the truth, and assured jurors he wouldn’t prosecute someone who was innocent.  

Deck v. Jenkins, 2016 WL 518819 (9th Cir. 2016):
Holding:  Defendant was entitled to habeas relief where Prosecutor’s closing argument misstated State law on attempt, by arguing that Defendant’s intent to attempt a crime need not be immediate, but could be “next week” or “just some point in the future.”

People v. Manyik, 2016 WL 1165332 (Colo. App. 2016):
Holding:  Where Prosecutor in murder case “’channeled” the Victim in his opening statement and spoke to the jury in the first person as the murdered Victim, this was unduly prejudicial and inflammatory, misstated the evidence, and improperly expressed the Prosecutor’s belief in Defendant’s guilt.

People v. Mpulamasaka, 2016 WL 90748 (Ill. App. 2016):
Holding:  Prosecutor’s closing argument, during which he sat in the witness stand and argued about the Victim’s courage in testifying, improperly vouched for Victim’s credibility.


Confrontation & Hearsay

People v. Rangel, 2016 WL 1176584 (Cal. 2016):
Holding:  In cases tried before Crawford v. Washington, a Defendant need not have made a Confrontation Clause objection at trial to be able to raise a “Crawford claim” on appeal.

State v. Smith, 98 Crim. L. Rep. 545 (Iowa 3/4/16):
Holding:  An adult domestic violence victim’s statement to a medical person identifying her attacker is inadmissible hearsay, unless the State proves why the identification of the abuser was necessary for effective medical treatment so as to qualify under the medical treatment exception.

State ex rel. Montgomery v. Padilla, 2016 WL 1063284 (Ariz. App. 2016):
Holding:  Defendant’s constitutional right to confront Child-Victim face-to-face means State must meet a heightened standard of clear and convincing evidence to show the need to make a different accommodation for Child.

People v. Giron-Chamul, 2016 WL 1072994 (Cal. App. 2016):
Holding:  Where Defendant was charged with child sex crime, and during trial, Child-Victim refused to answer 150 questions on critical issues cross-examination, Defendant was denied a full and fair opportunity to confront and cross-examine her.

State v. Carmona, 2016 WL 1078163 (N.M. App. 2016):
Holding:  Statements made by now-deceased sexual assault nurse examiner (SANE) on envelopes labeled “vagina” and “anus,” in which she placed swabs she collected, were “testimonial,” because they were made with the purpose of establishing facts for future criminal proceedings against Defendant.



People v. M.F., 2016 WL 236160 (N.Y. Sup. 2016):
Holding:  The initial analysist, not the supervisor, was required to testify about DNA report; portion of DNA report by initial analyst was “testimonial” where initial analyst received the rape kit, and could testify how the lab profile was derived, and what decision-making and judgment was used.

Costs

State v. Stump, 2016 WL 1696754 (Wash. 2016):
Holding:  Where defense counsel was permitted to withdraw after filing an Anders motion to withdraw, the State was not a “prevailing party” allowed to collect appellate costs; an Anders motion alerts the court to the lack of meritorious issues, so that a case may be decided without adversary presentation.

Rubio v. Superior Court, 2016 WL 344515 (Cal. App. 2016):
Holding:  Discovery statute which requires Defendant to pay for cost of “copying” discovery requires paying the wages and benefits paid to the employee who does the actual copying, but does not require paying for costs related to locating, redacting or preparing the documents for copying.


Counsel – Right To – Conflict of Interest


*  United States v. Bryant, ___ U.S. ___, 136 S.Ct. 1954 (U.S. June 13, 2016):
Holding:  Prior uncounseled tribal court convictions can be used as predicate offenses to prosecute domestic violence cases involving Native American defendants in federal court  under 18 U.S.C. Sec. 117(a), provided that the right-to-counsel provisions of the Indian Civil Rights Act (ICRA) were followed in the prior cases.

U.S. v. Jimenez-Antunez, 99 Crim. L. Rep. 168, 2016 WL 1622438 (11th Cir. 4/25/16):
Holding:  Even though Defendant said he wanted to discharge private counsel so he could obtain a public defender, trial court could not deny withdrawal of private counsel because this would impinge on Defendant’s right to counsel of choice; the right to counsel of choice allows a defendant to discharge counsel, regardless of the type of counsel defendant wishes to obtain later.

State v. Bain, 2016 WL 93872 (Neb. 2016):
Holding:  Where the State becomes privy to Defendant’s confidential trial strategy, a presumption of prejudice to the 6th Amendment right to counsel arises.


Death Penalty

*  Lynch v. Arizona,  ___ U.S. ___, 136 S.Ct. 1818 (U.S. May 31, 2016):
Holding:  Where capital Defendant’s future dangerousness is at issue, and the only sentencing alternative to death is life in prison without parole, due process entitles Defendant to inform the jury of his parole ineligibility, either by jury instruction or arguments by counsel; the jury must be informed that LWOP is the only alternative to death even though Defendant could be granted executive clemency in the future or legislative changes could allow parole in the future.

*  Tucker v. Louisiana, ___ U.S. ____, 136 S.Ct. 1801 (cert. denied May 31, 2016):
Justices Breyer and Ginsburg wrote dissenting opinion from denial of cert. in death penalty case questioning constitutionality of death penalty in light of arbitrary factor of geography.  “Tucker was sentenced to death in a Louisiana County (Caddo Parish) that imposes almost half the death sentences in Louisiana even though it accounts for only 5% of that State’s population and 5% of its homicides.”  Given that Tucker was only 18 years old at the time of the offense, and also had a low IQ, “Tucker may well have received the death penalty not because of the comparative egregiousness of his crime, but because of an arbitrary feature of his case, namely, geography.”

Balogh v. Lombardi, 98 Crim. L. Rep. 568 (8th Cir. 3/11/16):
Holding:  Even though the DOC Director designates the “execution team” members, the Director does not control the team members’ right to sue under Sec. 546.720.3, which gives team members the right to sue anyone who reveals their identity; thus, court cannot grant injunctive relief to allow ACLU to publicly reveal the pharmacy team member which supplies the execution drugs and shield ACLU from suit because of that.

Smith v. Schriro, 2016 WL 454337 (9th Cir. 2016):
Holding:  Presumption of correctness did not apply to state court’s factual determination that Defendant was not intellectually disabled; even though Defendant had an IQ score above 70 after incarceration, he had an Otis score of 62 before age 18, and numerous adaptive difficulties.

Hedlund v. Ryan, 20116 WL 851821 (9th Cir. 2016):
Holding:  State court applied unconstitutional causal nexus between mitigating evidence and the crime; trial court had held that none of the mitigation had affected Defendant’s ability to control his behavior at time of crime.

First Amendment Coal. Of Ariz. Inc. v. Ryan, 99 Crim. L. Rep. 217 (D. Ariz. 5/18/16):
Holding:  Death-sentenced Petitioners made facial claim that use of midazolam violated 8th Amendment because it does not render inmates unconscious; Glossip v. Gross not control here because inmates identified an alternative execution method that would lessen severe risk of pain.


People v. Townsel, 368 P.3d 569 (Cal. 2016):
Holding:  Jury instruction which told jurors that Defendant’s intellectual disability could only be considered for whether he had mental state for first degree murder was erroneous; this disability should also have been considered for whether Defendant had the mental state for the aggravating factor of specific intent to kill a witness prevent witness from testifying.

State v. Coleman, 2016 WL 765557 (La. 2016):
Holding:  Where State gave numerous assurances that its penalty phase evidence would be the same as at a prior trial, State failed to provide notice that its expert had changed his opinion as to who had shot victim.

Com. v. Mason, 2015 WL 9485173 (Pa. 2015):
Holding:  Defendant cannot preclude capital counsel from seeking an Atkins hearing to prove his intellectual disability, because this does not conflict with the overarching objective of Defendant’s postconviction challenge.



Detainer Law & Speedy Trial

*  Betterman v. Montana, ___ U.S. ___, 136 S.Ct. 1609 (U.S. May 19, 2016):
Holding:  The Sixth Amendment’s speedy trial guarantee does not apply to sentencing; however, defendants harmed by lengthy delays in sentencing may seek relief under the due process clauses of the Fifth and Fourteenth Amendments.

U.S. v. Brown, 2016 WL 1161266 (6th Cir. 2016):
Holding:  An objection to a Speedy Trial Act violation can be made orally.

City of Grand Forks v. Gale, 98 Crim. L. Rep. 591 (N.D. 3/15/16):
Holding:  Even though Defendant failed to appear at a court appearance in 1995, State violated Defendant’s speedy trial rights in misdemeanor DWI case by waiting 20 years to find Defendant and bring him to trial; although Defendant’s failure to appear counts against him some, this did not excuse the State’s lack of diligence in trying to find Defendant and prosecuting the case.


Discovery 

U.S. v. Whitehead, 2016 WL 233631 (E.D. Pa. 2016):
Holding:  Co-defendant’s statements contained in Bureau of Prison records in Gov’t’s possession were subject to disclosure to Defendant under Jencks Act; Gov’t’s decision not to review the records did not relieve it of the obligation to disclose.



DNA Statute & DNA Issues

U.S. v. Cowley, 2016 WL 771142 (4th Cir. 2016):
Holding:  An appeal of denial of motion for DNA testing under Innocence Protection Act is not subject to a certificate of appealability.

State v. Hernandez, 2016 WL 181722 (Kan. 2016):
Holding:  Even though Victim testified that the person who raped her had used a condom, Defendant was entitled to DNA testing of the bed sheets because the perpetrator may have left exculpatory DNA evidence other than semen.

People v. Addison, 2016 WL 266158 (N.Y. Sup. 2016):
Holding:  Where a statute required the State to take a saliva sample within 45 days of arraignment in order to test for DNA, the State’s untimely motion for taking a sample a year later implicated 4th Amendment rights and should be denied; the fact that it might yield evidence of crime did not excuse the late filing.

In re Payne, 2015 WL. 9646651 (Pa. Super. 2015):
Holding:  Even though it was unlikely that DNA testing would exculpate Defendant (and was likely to simply confirm that he did the crime), Defendant should be granted DNA testing because the purpose of the DNA statute is to allow a defendant the opportunity to demonstrate the unlikely.



Double Jeopardy

State v. Brandon, 2016 WL 1319382 (Mo. App. E.D. April 5, 2016):
Even though there was a continuous use of force against Victim for several hours during which she was driven around in a car, where Defendant stole money from her earlier in the night and then stole jewelry later in the night, Double Jeopardy did not bar conviction for two counts of first-degree robbery; first-degree robbery is not a continuing course of conduct, and each instance of forcible stealing constitutes a different robbery. 
Facts:  Defendant and co-defendants forced Victim into a car at gunpoint.  Earlier in the night, they stole money from her.  They then continued to drive her around.  Later, they stole jewelry from her.  Eventually, she was able to escape.  Defendant was convicted of two counts of first-degree robbery.
Holding:  Defendant contends his conviction for two counts of first-degree robbery violated Double Jeopardy.  Because the Legislature did not specify in the robbery statute, Sec. 569.020, the allowable unit of prosecution, the court looks to the general cumulative punishment statute, Sec. 566.041.  Sec. 566.041 prohibits conviction for more than one offense if the offense is a “continuing course of conduct.”  First-degree robbery is not defined as a “continuing course of conduct.”  It is defined as forcibly stealing.  Thus, when the act of forcible stealing ends, the crime ends, regardless of whether the underlying threat of harm continues.  Each separate instance of forcible stealing constitutes a different robbery.  Where the counts are based on different acts or a separate mens rea is formed for each act, the crimes are different.  There was no Double Jeopardy violation here. 

*  Puerto Rico v. Sanchez Valle, ___ U.S. ___, 136 S.Ct. 1863 (U.S. June 9, 2016):
Holding:  The Fifth Amendment’s Double Jeopardy Clause prohibits successive prosecutions by Puerto Rico and the United States for the same criminal conduct; this is because, unlike States, Puerto Rico derives its authority to enact and prosecute criminal laws from the U.S. Congress, so the prosecutorial power has the same “ultimate source.”  States’ powers to enact and prosecute criminal laws predated the federal government and are not derived from the federal government.
	Editor’s Note:  A concurring opinion by Justices Ginsburg and Thomas expressly invites defense counsel to bring to the Court a case to reexamine whether Double Jeopardy prohibits prosecutions for the same criminal conduct in both state and federal court; they wrote that the current separate sovereigns doctrine – which allows prosecution of the same offense in State and federal court – is inconsistent with double jeopardy’s purpose of prohibiting multiple prosecutions for the same conduct.  

U.S. v. Vichitvongsa, 99 Crim. L. Rep. 8, 2016 WL 1295163 (6th Cir. 4/4/16):
Holding:  18 USC 924(c)(1), making it illegal to use a gun in connection with certain violent crimes, does not authorize multiple convictions where Defendant possessed just one guy while simultaneously involved in two different conspiracies.

U.S. v. Rentz, 2015 WL 430918 (10th Cir. 2015):
Holding:  Each charge under statute that criminalizes the use or carrying of a firearm in relation to a crime of violence, 18 USC 924(c), requires an independent use, carry or possession; the number of independent uses, not the number of predicate crimes arising out of a single use, is what controls who many charges can be brought.

Stringfield v. Superior Court, 2016 WL 1393576 (S.D. Cal. 2016):
Holding:  Collateral estoppel, as contained in 5th and 14th Amendment’s due process clause, bars prosecution for involuntary manslaughter and implied malice murder after Defendant had been acquitted of child abuse; all of the crimes had the same mens rea of gross or criminal negligence, so the acquittal of the child abuse charge barred prosecution for the other offenses with the same mental state.

People v. Juarez, 2016 WL 1061963 (Cal. 2016):
Holding:  Conspiracy to commit murder charges were the same as previously dismissed attempted murder charges.

People v. Garcia, 98 Crim. L. Rep. 508 (Cal. 2/16/16):
Holding:  Even though burglary statute used the term “room” to define burglary, where Defendant entered a store with the intent to commit a robbery and then took a victim into a store bathroom where he raped her, there was only one burglary, not two; the risk to personal safety occurred when Defendant initially entered the store to commit a felony, and the bathroom itself did not provide a separate, reasonable expectation of additional protection.

State v. Barlow, 2016 WL 683245 (Kan. 2016):
Holding:  Where trial court, after receiving jury’s verdict of guilty of murder, vacated the conviction before sentencing under the State’s “stand your ground” law, this constituted an acquittal that prevented the appellate court from re-entering the conviction under Double Jeopardy principles.

People v. Goode, 2015 WL 9582740 (Cal. App. 2015):
Holding:  Under statute which prohibits multiple punishments for a continuing course of conduct, Defendant could not be convicted of both burglary and attempted burglary where he first tried to open a window (the attempted burglary) and then opened a door of a house (the burglary). 

People v. Goolsby, 2016 WL 651872 (Cal. App. 2016):
Holding:  Where Defendant’s conviction for arson had been reversed for insufficient evidence, Double Jeopardy barred prosecution for lesser-included offenses of arson of property and unlawfully causing a fire.

State v. Sena, 2016 WL 1063166 (N.M. App. 2016):
Holding:  Where Defendant was convicted of 10 counts of distribution of child pornography based on 10 still images in one shared folder, the statute was ambiguous as to the unit of prosecution and the rule of lenity required that this be considered one count.


DWI

State v. Coday, 2016 WL 1579254  (Mo. App. W.D. April 19, 2016):
Even though the State showed that Defendant had two prior convictions for “driving while under the influence of alcohol” under a Kansas statute, where the Kansas statute allowed conviction for “attempting to operate” a vehicle in an intoxicated condition, the evidence was insufficient to prove Defendant’s prior offenses, because Missouri requires that a defendant actually “operate” a vehicle.
Facts:  Defendant was convicted of DWI as a persistent offender for having two prior DWI convictions.  To prove the prior convictions, the State submitted two reports from Kansas that showed that Defendant had been twice convicted of “driving under the influence of alcohol” under a certain Kansas statute.  
Holding:  The State has the burden to prove prior convictions beyond a reasonable doubt.  The Kansas statute allows conviction for DWI for operating or “attempt[ing] to operate” a vehicle while intoxicated.  In Missouri, “attempting to operate” a vehicle does not constitute an intoxication-related traffic offense for purposes of Sec. 577.023.  In Missouri, to be guilty of DWI, a person must “operate” the vehicle.  Thus, the fact that the State showed that Defendant pleaded guilty to two DWI offenses under Kansas law does not establish beyond a reasonable doubt that Defendant “operated” a vehicle in Kansas.  When a foreign conviction encompasses acts outside of those prohibited by Missouri statute, the test is whether the acts committed during the commission of the foreign crime would qualify as an intoxicated-related offense under 577.023.  The State contends that Missouri can infer that Defendant was “operating” cars in Kansas because he was also charged with speeding in Kansas at the same time.  The Kansas speeding charges, however, were dismissed, so Missouri cannot infer guilt from a mere charge.  Case remanded for resentencing without persistent offender status. 

Blackwell v. Director of Revenue, 2016 WL 2338354 and Harrell v. Director of Revenue, 2016 WL 2338284 (Mo. App. W.D. May 3, 2016):
Holding:  Even though Drivers had their BAC tested in 2014 and their hearings were not until 2015, Director, in order to admit the BAC results, need not show that the simulator needed to maintain the BAC machine was recertified in 2014 (after the BAC tests at issue), when the machine had been certified within one year before the BAC test.
Discussion:  19 CSR 25-30.051(4) provides that a breath alcohol simulator must be certified against a NIST reference thermometer between Jan. 1, 2013, and Dec. 31, 2013, and “annually thereafter.”  Here, Director showed that the simulator at issue was certified in 2013, but did not show it was recertified in 2014.  Drivers took their BAC tests in 2014.  Drivers claim that because their hearings happened in 2015, Director had to show recertification of the machine in 2014 in order to lay a foundation for admission of the results in 2015.  However, the Director need only show that the machine was used in compliance with the regulations at the time of the test.  Maintenance checks that occur or don’t occur after the BAC test go to the weight of the evidence, not admissibility.  Failure to certify the simulator in 2014 may be grounds to argue that the BAC results aren’t reliable, but this doesn’t affect admissibility because the machine was properly certified at the time of the tests.

*  Birchfield v. North Dakota, 2016 WL 3434398, ___ U.S. ___ (U.S. June 23, 2016):
Holding:  States can criminalize refusal to take a breath test without a warrant after an arrest for drunk driving, because a breath test is categorically a search incident to arrest.  However, States cannot criminalize refusal to submit to a blood test without a warrant, due to the blood test’s more intrusive nature.

Brown v. McClennen, 2016 WL 1637664 (Ariz. 2016):
Holding:  Defendant’s consent to chemical test in boating-while-intoxicated case was not voluntary where Officer told him that implied consent law required that he consent.

State v. Valenzuela, 2016 WL 1637656 (Ariz. 2016):
Holding:  Defendant’s consent to blood and breath test was not voluntary where Officer told Defendant that implied consent law “requires you to submit.”

State v. Eversole, 2016 WL 1296185 (Idaho 2016):
Holding:  Even though State had an implied consent law, where Defendant refused to take a breath test, the implied consent was withdrawn for the breath test and also for blood testing.

State v. Ryce, 98 Crim. L. Rep. 507, 2016 WL 756686 (Kan. 2/26/16):
Holding:  Driver who refused to consent to warrantless blood draw in DWI case cannot be criminally prosecuted for the refusal, because Driver has a due process right to withdraw consent under the implied-consent laws; once Driver withdrew consent, the “consent” under the implied-consent law was no longer voluntary.

State v. O’Connor, 99 Crim. L. Rep. 11, 2016 WL 1178331 (N.D. 3/28/16):
Holding:  Where implied consent law required that Officer inform Driver that failure to take BAC test was “a crime punishable in the same manner as DWI,” Driver’s BAC results must be suppressed where Officer failed to give this warning; court rejects State’s argument that Driver’s voluntary acquiescence to the test cured the failure to warn.

Roop v. State, 2016 WL 690755 (Tex. App. 2016)”
Holding:  Good-faith exception to exclusionary rule did not apply to Officer’s reliance on State implied consent and mandatory blood draw laws in conducting a warrantless blood draw, because seeking a warrant would not have conflicted with the State laws.

State v. Molden, 2016 WL 690795 (Tex. App. 2016):
Holding:  Exclusionary rule applied even though Officer relied in good faith on existing appellate precedent that authorized warrantless blood draw based on implied consent law; here, Defendant had refused a blood test, and McNeely held a warrant was required to conduct one absent exceptional circumstances.  

State v. Ainsworth, 2016 WL 97416 (Utah App. 2016):
Holding:  Statute which created a more serious felony for Defendants who injured or killed someone while driving under the influence of a “measurable amount” of an illegal substance violated the uniform operation of laws provision of Utah Const.; there was no rational basis for charging those with a measurable amount of drug with a higher offense than those under the influence of a non-measurable amount but who were still demonstrably impaired.

City of Seattle v. Pearson, 2016 WL 793911 (Wash. App. 2016):
Holding:  Natural dissipation of THC in blood does not justify warrantless blood draw.


Escape Rule


State ex rel. Koster v. Heagney, No. ED103976 (Mo. App. E.D. June 30, 2016):
(1) NGRI-committed Petitioner was entitled to habeas relief on claim that the notice of NGRI in his case was fatally defective because it omitted the language required by Sec. 552.030.2 that he had “no other defense;”(2) Sec. 552.030.2 does not require that the accused himself sign the notice of NGRI; and (3) the “escape rule” applies to “appeals,” not habeas corpus actions, but even assuming that it applies, habeas court did not abuse its discretion in not applying the “escape rule” because its application could leave an unlawfully-committed NGRI defendant incarcerated for life without recourse. 
Facts:  Habeas petitioner challenged his two separate NGRI commitments on various grounds.  Petitioner had escaped from the Department of Mental Health hospital for nine months prior to the habeas petition.  The habeas court granted relief.  The State sought a writ of certiorari to overturn the habeas court’s ruling.
Holding:  (1) Sec. 552.030.2 provides that the State may accept a defense of NGRI “if the accused has no other defense and files a written notice to that effect.”  Here, defense counsel filed a notice, but it omitted the “no other defense” language.  Even though the NGRI court, in its commitment order, said the defendant had no other defense, the notice was fatally defective because it lacked the statutorily required language.  Thus, the habeas court did not err in granting relief on this claim.  But (2) Sec. 552.030.2 does not require the written notice be signed personally by the defendant.  Thus, the habeas court erred in granting relief on this basis.  Finally, (3) the “escape rule” applies to “appeals,” not habeas corpus actions.  Even assuming that the “escape rule” applies, however, the habeas court did not abuse its discretion in not applying the “escape rule” because its application could leave an unlawfully-committed NGRI defendant incarcerated for life without recourse.  Habeas judgment affirmed in part, reversed in part.

State v. Lazarides, 2016 WL 852889 (Or. 2016):
Holding:  Court of Appeals lacked authority to apply escape rule after Defendant had been returned to custody.


Ethics

N.H. Bar Ass’n Ethics Comm., Op. 2015-16/9, 99 Crim. L. Rep. 15 (N.H.):
Holding:  Lawyer appointed to be “standby counsel” in a case should seek guidance from trial court as to what lawyer’s duties as “standby counsel” are in terms of investigation, discovery, hearing attendance, legal research, and advice; given that a Defendant has a right to self-representation, the scope of “standby counsel’s” duties will “need to be developed through consultation between the court and the defendant, and not simply imposed.”

N.Y. State Bar Ass’n Comm. on Prof. Ethics, Op. 1084 (N.Y. 1/22/16):
Holding:  An attorney whose client has died cannot reveal the client’s statements that would exculpate another person unless (1) such disclosure was impliedly authorized in that the lawyer believes the client would have wanted the statement to be revealed; (2) revealing the statement is necessary to prevent “death or substantial bodily injury,” such as to exculpate someone under sentence of death (but not merely someone in prison because mere incarceration does not involve “death or substantial bodily injury”); or (3) someone who is legally allowed to waive the attorney-client privilege on behalf of the deceased client does so. 

Disciplinary Counsel v. Brockler, 98 Crim. L. Rep. 543 (Ohio 2/25/16):
Holding:  Prosecutor acted unethically when he used a fake Facebook identity to chat with an alibi witness; Prosecutor’s conduct was dishonest, deceitful and a misrepresentation, and violated duty of honesty.
 

Evidence

State v. Bell, 2016 WL 2341906 (Mo. App. E.D. May 3, 2016):
(1)  Where during initial interrogation, Defendant requested an attorney, but before one was provided, police had subsequent interviews with Defendant in which they (a) read the probable cause statement to him and said he was a “calm dude to sit there after hearing that,” (b) said they had talked to his wife and girlfriend, and (c) said that he may want to explain his side of the story especially because the probable cause statement was being released to the press, police engaged in the functional equivalent of interrogation without providing counsel and Defendant’s confession should have been suppressed; but (2) admission of the confession was harmless as to second degree murder, though prejudicial as to Defendant’s conviction for first degree murder; remedy is to remand case to require State to choose to retry Defendant for first degree murder, or accept entry of conviction for second degree murder; (3) even though Defendant was arrested with cocaine in his pocket, this was evidence of uncharged bad acts that was not legally or logically relevant to the charge of first degree murder.
Facts:  Defendant and Victim bumped into each other on a street.  An argument ensured, and Defendant eventually shot Victim and Victim’s girlfriend.  Defendant was charged and convicted of first degree murder.  During initial interrogation, Defendant said he wanted a lawyer and wrote “No” on a Miranda-waiver form.   Interrogation ceased, but no counsel was provided.  Twelve hours later, police read Defendant the probable cause statement in his case, and said he was “a calm dude to sit there after hearing that.” Subsequently, they also told him that they had talked to his wife and girlfriend.  Police also said Defendant should take the “opportunity to put your side” of the story out, especially because the probable cause statement was being released to the press.  Defendant eventually said he would talk.  At that point, police re-read his Miranda rights and he waived them.  
Holding:  (1) Defendant clearly invoked his right to counsel during initial interrogation.  However, counsel was not provided.  After invoking the right to counsel, police may not subject a defendant to further interrogation unless either counsel is present, or the defendant himself initiates further communication with police.  Here, the record is clear that Defendant himself did not re-initiate communication.  Moreover, interrogation refers not just to express questioning, but also to its “functional equivalent,” meaning any words or actions on the part of police that police know or should know are reasonably likely to elicit an incriminating response.  The focus of this analysis is on the perceptions of the defendant, not the police.  Here, the police’s further interactions with Defendant were the “functional equivalent” of interrogation.  The rules against continued police interrogation after a defendant has invoked counsel were designed to prevent police badgering of a defendant.  Here, Defendant was badgered after he invoked counsel.  His confession should have been suppressed.  (2) The appellate court must determine whether admission of the confession was harmless error.  Here, the confession was critical to prove deliberation for first degree murder, but there was other evidence of guilt to prove the lesser-included offense of second degree murder.  Even though the traditional remedy would be to remand for a new trial, an appellate remedy should extend no further than the scope of the wrong.  Thus, appellate court remands case to require State to elect either to retry Defendant for first degree murder or accept entry of conviction for second degree murder.  (3)  The trial court erred in admitting evidence that Defendant had cocaine in his pocket when arrested.  This was a prior bad act that had no logical or legal relevance to whether Defendant committed the murder.  This was true even though defense counsel had argued that Victim was angry because Victim had been involved in a bad drug deal earlier that day.  Even if true, no evidence suggested Defendant was involved in the drug deal, and the State argued Defendant and Victim were strangers to each other. 

U.S. v. Lopez, 2015 WL 10692810 (3d Cir. 2015):
Holding:  Gov’t violated due process by repeatedly asking Defendant at trial if he told anyone about “what happened” before his trial testimony; such impeachment violated his right to post-Miranda silence.

U.S. v. Lemus, 2016 WL 805739 (9th Cir. 2016):
Holding:  Where no actual drugs were seized from Defendant, Gov’t could not establish the purity (and thus the weight) of the methamphetamine Defendant allegedly tried to sell by having an FBI agent testify that in only four of 30 controlled buys in the metropolitan area was the purity of meth less than 90%.

U.S. v. Folse, 2015 WL 10383067 (D.N.M. 2015):
Holding:  A letter allegedly authored by Defendant to the roommate of the alleged victim was not admissible under res gestae doctrine to show consciousness of guilt; the letter was not inextricably intertwined with Defendant’s case, and did not exist until well after the charged crime.  

Dolan v. State, 2016 WL 618901 (Fla. 2016):
Holding:  A defendant’s prior booking photo from a sheriff’s website was not admissible, without further authentication, to prove that Defendant was the person who had an alleged prior conviction.

People v. Lerma, 98 Crim. L. Rep. 418 (Ill. 1/22/16):
Holding:  Expert testimony on reliability of eyewitness identification is admissible even in cases where the Defendant was not a complete stranger to the eyewitness.

State v. Fisher, 99 Crim. L. Rep. 109 (Kan. 4/22/16):
Holding:  Even though Defendant never invoked his right to silence during police questioning, Prosecutor could not question Defendant at trial about why he didn’t volunteer the information he gave in his trial testimony.

State v. Colburn, 2016 WL 718610 (Mont. 2016):
Holding:  Court abused discretion in child sex case in applying rape shield law to prohibit questioning Victim as to whether she had been sexually abused by her own father (not Defendant); evidence was relevant to rebut Nurse’s testimony that Victim’s knowledge of sex likely came from having experienced sexual abuse.



State v. Simms, 98 Crim. L. Rep. 591 (N.J. 3/15/16):
Holding:  Prosecutors cannot ask experts hypothetical questions which essentially “sum up” the Gov’t’s entire case, and elicit an opinion indicating that the Defendant is guilty; here, the Prosecutor asked expert a 10-paragraph hypothetical question about a “hypothetical transaction” containing the facts of the case about a transaction on a street and whether this would be a drug deal.

State v. Cain, 2016 WL 958914 (N.J. 2016):
Holding:  Prosecutor cannot ask expert lengthy hypothetical which embodies all the facts of the crime, which leads expert to give opinion on Defendant’s state of mind in drug case, i.e., whether drugs seized from Defendant were possessed with intent to distribute.

State v. Willis, 99 Crim. L. Rep. 184 (N.J. 5/11/16):
Holding:  Evidence of Defendant’s three-year-old prior sexual assault should have been excluded in new sexual assault trial, where the new trial became dominated by the prior case; the prior bad act was remote in time and distracted jurors from deciding the case at hand.  

People v. DiPippo, 2016 WL 1190482 (N.Y. 2016):
Holding:  Defendant should have been permitted to present as a defense that Third-Party actually committed the crime where Defendant proffered evidence that Third-Party had made statements indicating that Third-Party did the crime, there was some evidence linking Third-Party to the crime, and Third-Party had previously committed similar crimes (sexual assaults) in the past.

People v. Pike, 2016 WL 359117 (Ill. App. 2016):
Holding:  Expert testimony that Defendant could not be excluded as source of DNA, but that 50% of rest of population could also not be excluded, was irrelevant, because the probability of inclusion of 50% of the population did not tend to make Defendant’s identification as the perpetrator more or less probable.

People v. Salem, 2016 WL 1098535 (Ill. App. 2016):
Holding:  Even though Defendant had pleaded guilty to a felony, where he had not yet been sentenced, this was not a “conviction” that could be used to impeach him.

People v. Myrick, 2016 WL 155622 (N.Y. App. 2016):
Holding:  Officer should not have been permitted to testify that Defendant was the person depicted in store surveillance video of the robbery.

State v. Dillon, 2016 WL 1545136 (Ohio App. 2016):
Holding:   State in murder trial should not have been permitted to present evidence that Defendant viewed pornography on his home computer and used white supremacist screen names; the State offered this evidence purportedly to establish that Defendant was in Ohio at the time of the murder so committed the murder there, but this could have been established by general testimony that the State determined that Defendant had used his computer in Ohio when the murder occurred. 


Blea v. State, 2016 WL 519743 (Tex. App. 2016):
Holding:  In determining whether Victim suffered serious physical injury to support first-degree assault, court should not consider the exacerbation of the injury by actions not attributable to Defendant, such as medical treatment.

Anderson v. State, 2016 WL 1254610 (Md. Ct. Spec. App. 2016):
Holding:  Witness could not be impeached with prior conviction for carrying a concealed weapon, because this offense did not indicate Witness was unworthy of belief.

Evidentiary Hearing (Rules 24.035 and 29.15)

Miller v. State, 2016 WL 2339049 (Mo. App. E.D. May 3, 2016):
(1) Movant was entitled to evidentiary hearing on his claim that his plea counsel was ineffective in failing to object to a “group plea” procedure which rendered his plea involuntary; “group pleas” are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea; (2) redacted transcripts on appeal violate Rule 81.15(b), which requires an accurate transcript be provided for appeal; transcripts must provide all parts of the proceeding.  
Facts:  Movant pleaded guilty in two separate cases, involving two different counties and two different defense counsel, at a “group guilty plea” involving six unrelated defendants.  He filed a 24.035 motion, contending that his counsel were ineffective in failing to object to the “group plea” procedure, which rendered his pleas involuntary.  The motion court denied the claim without a hearing.
Holding:   (1) In at least 10 prior cases, the Eastern District has condemned the practice of “group” guilty pleas, but this has fallen on “deaf ears.”  “[T]he attorneys practicing in this courtroom either have tuned us out or they fear retribution from the trial judge for raising objections to this procedure.”  While the Supreme Court has held that group pleas are not automatically impermissible, they are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea.  Defense counsel may be ineffective in failing to object to “group pleas.”  Counsel’s failure to object, in and of itself, is sufficient to warrant a hearing.  (2)  On a separate matter, a redacted transcript of the “group plea” was submitted on appeal.  Rule 81.15(b) requires a true and accurate transcript be submitted.  “This court should never be provided redacted transcripts.”

Norris v. U.S., 99 Crim. L. Rep. 131, 2016 WL 1621715 (11th Cir. 4/25/16):
Holding:  Even though the trial transcript in African-American Petitioner’s trial showed no evidence of racial bias, Petitioner was entitled to evidentiary hearing on his habeas claim that trial Judge harbored racial bias where he alleged that trial Judge had told a witness that he “had a difficult time” adjudicating cases involving blacks, and a government investigation had also shown that Judge “harbored racial bias.”



Experts

People v. Lerma, 98 Crim. L. Rep. 418 (Ill. 1/22/16):
Holding:  Expert testimony on reliability of eyewitness identification is admissible even in cases where the Defendant was not a complete stranger to the eyewitness.

State v. Simms, 98 Crim. L. Rep. 591 (N.J. 3/15/16):
Holding:  Prosecutors cannot ask experts hypothetical questions which essentially “sum up” the Gov’t’s entire case, and elicit an opinion indicating that the Defendant is guilty; here, the Prosecutor asked expert a 10-paragraph hypothetical question about a “hypothetical transaction” containing the facts of the case about a transaction on a street and whether this would be a drug deal.

State v. Cain, 2016 WL 958914 (N.J. 2016):
Holding:  Prosecutor cannot ask expert lengthy hypothetical which embodies all the facts of the crime, which leads expert to give opinion on Defendant’s state of mind in drug case, i.e., whether drugs seized from Defendant were possessed with intent to distribute.

People v. Ramirez, 2016 WL 462647 (Cal. App. 2016):
Holding:  Officer’s expert testimony about how various persons had aligned themselves with various street gangs was conclusory and insufficient to establish that the umbrella gang had committed nonparty gang members’ crimes.

People v. Pike, 2016 WL 359117 (Ill. App. 2016):
Holding:  Expert testimony that Defendant could not be excluded as source of DNA, but that 50% of rest of population could also not be excluded, was irrelevant, because the probability of inclusion of 50% of the population did not tend to make Defendant’s identification as the perpetrator more or less probable.


Eyewitness Identification & Related Issues
(Note:  Indexed under various subjects before 2016; e.g., Evidence, Experts, Jury Instructions, Suppression Issues) 


People v. Lerma, 98 Crim. L. Rep. 418 (Ill. 1/22/16):
Holding:  Expert testimony on reliability of eyewitness identification is admissible even in cases where the Defendant was not a complete stranger to the eyewitness.






Guilty Plea

Miller v. State, 2016 WL 2339049 (Mo. App. E.D. May 3, 2016):
(1) Movant was entitled to evidentiary hearing on his claim that his plea counsel was ineffective in failing to object to a “group plea” procedure which rendered his plea involuntary; “group pleas” are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea; (2) redacted transcripts on appeal violate Rule 81.15(b), which requires an accurate transcript be provided for appeal; transcripts must provide all parts of the proceeding.  
Facts:  Movant pleaded guilty in two separate cases, involving two different counties and two different defense counsel, at a “group guilty plea” involving six unrelated defendants.  He filed a 24.035 motion, contending that his counsel were ineffective in failing to object to the “group plea” procedure, which rendered his pleas involuntary.  The motion court denied the claim without a hearing.
Holding:   (1) In at least 10 prior cases, the Eastern District has condemned the practice of “group” guilty pleas, but this has fallen on “deaf ears.”  “[T]he attorneys practicing in this courtroom either have tuned us out or they fear retribution from the trial judge for raising objections to this procedure.”  While the Supreme Court has held that group pleas are not automatically impermissible, they are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea.  Defense counsel may be ineffective in failing to object to “group pleas.”  Counsel’s failure to object, in and of itself, is sufficient to warrant a hearing.  (2)  On a separate matter, a redacted transcript of the “group plea” was submitted on appeal.  Rule 81.15(b) requires a true and accurate transcript be submitted.  “This court should never be provided redacted transcripts.”

U.S. v. Warner, 2016 WL 1660200 (4th Cir. 2016):
Holding:  Where plea agreement called for Gov’t to tell court that a sentencing enhancement did not apply, Gov’t breached agreement by advising court that it had changed its mind about the applicability of the enhancement, even though Gov’t also asked court to still  honor the agreement.

U.S. v. Nickle, 98 Crim. L. Rep. 619 (9th Cir. 3/21/16):
Holding:  Judge has no authority to reject a guilty plea because he wants Defendant to state and admit extra details beyond the statutory elements of the crime; a judge can reject a plea only if Defendant is disputing guilt or doesn’t understand the charges. 

State v. Langley, 2016 WL 1128273 (Mont. 2016):
Holding:  Ambiguity in a plea agreement must be construed against the State and in favor of Defendant, even where the agreement was drafted by defense counsel.





State v. Valadez, 2016 WL 325524 (Wis. 2016):
Holding:  Defendant-Lawful Permanent Resident met her burden to show that her guilty pleas likely would result in her exclusion from re-entry into U.S. such as to allow her to withdraw her pleas for not being given immigration-consequences-warnings as required by statute; this was true even though Defendant had not actually been excluded yet; Defendant should not be required to leave the U.S. and then be denied re-entry before being able to withdraw her plea.

Buffey v. Ballard, 2015 WL 7103326 (W.Va. 2015):
Holding:  Brady applies to plea negotiation stage, and Defendant may withdraw a guilty plea based upon Prosecutor’s failure to disclose favorable evidence.

People v. Asghedom, 2015 WL 9598274 (Cal. App. 2015):
Holding:  Trial court abused discretion in finding that Defendant would still have pleaded guilty if he had been advised of immigration consequences of his plea; Defendant was a first time drug offender and likely would still have received probation even if he had gone to trial, and was 20 years old and had been in U.S. since age 12.

People v. Gonzalex, 2016 WL 542842 (Cal. App. 2016):
Holding:  Where a new sentencing reform law allowed Defendant to receive a favorable resentencing to a misdemeanor, Defendant was entitled to relief even though his plea agreement expressly called for a felony sentence; further, the State could not vacate the conviction and reinstate more serious charges, because nothing in the sentencing reform law allowed a trial court to vacate a conviction or allow Prosecutor to withdraw from a plea agreement.

State v. Tutt, 2015 WL 8534501 (Ohio App. 2015):
Holding:  Court filed to comply with guilty plea colloquy requirements when it failed to inform Defendant that he was subject to mandatory prison term.

Ex Parte Cox, 98 Crim. L. Rep. 418 (Tex. App. 2016):
Holding:  Where Defendant pleaded guilty to two counts in return for a reduced sentence on the second count only, but later it was determined that the second count was not a crime, Defendant should be allowed to withdraw his plea to the first count; the entire plea bargain is void where the terms on counts are intertwined; here, the plea to the first count, in effect, became a guilty plea to the maximum sentence without any consideration from the State.

Immigration & Related Issues

*  Luna Torres v. Lynch, ___ U.S. ___, 136 S.Ct. 1619 (U.S. May 19, 2016):  
Holding:  Under the Immigration and Nationality Act (INA), a state crime counts as an “aggravated felony” when it corresponds to a listed federal offense, even though the state crime lacks the interstate commerce element used in the federal statute; thus, where Defendant-resident alien was convicted of arson under New York law, this was an “aggravated felony” (making Defendant deportable and unable to apply for cancellation of removal) because it corresponded with the federal arson statute, even though the federal arson statute contains an interstate commerce element.

U.S. v. Arizona, 2014 WL 10987432 (D. Ariz. 2014):
Holding:  Arizona statute that prohibited human smuggling was preempted by the federal Immigration and Nationality Act that also prohibits transporting aliens.

State v. Valadez, 2016 WL 325524 (Wis. 2016):
Holding:  Defendant-Lawful Permanent Resident met her burden to show that her guilty pleas likely would result in her exclusion from re-entry into U.S. such as to allow her to withdraw her pleas for not being given immigration-consequences-warnings as required by statute; this was true even though Defendant had not actually been excluded yet; Defendant should not be required to leave the U.S. and then be denied re-entry before being able to withdraw her plea.

People v. Asghedom, 2015 WL 9598274 (Cal. App. 2015):
Holding:  Trial court abused discretion in finding that Defendant would still have pleaded guilty if he had been advised of immigration consequences of his plea; Defendant was a first time drug offender and likely would still have received probation even if he had gone to trial, and was 20 years old and had been in U.S. since age 12.


Indictment & Information

People v. Rogers, 2016 WL 1192594 (Cal. App. 2016):
Holding:  After Defendant waives preliminary hearing, an information cannot be amended to add a conduct enhancement.

Ineffective Assistance of Counsel

Hoeber v. State, 2016 WL 2343821 (Mo. banc May 3, 2016):
(1)  Even though Defendant used a general denial-defense at trial, counsel was ineffective in child sex case in failing to object to verdict directors which did not identify specific acts of sexual misconduct for the jury, where multiple different acts had been testified to at trial; this violated Defendant’s right to a unanimous jury verdict; and (2) cases which hold that a defendant cannot be prejudiced by such verdict directors where he used a general-denial offense should no longer be followed.
Facts:  Defendant was charged with two counts of statutory sodomy.  At trial, various witnesses testified to multiple acts of statutory sodomy.  Victim testified acts occurred in the kitchen, but not the bedroom, bathroom or living room.  Mother testified Victim said acts occurred in the kitchen and bedroom.  Doctor testified Victim said acts occurred in the bedroom, kitchen, bathroom and living room.  Defendant had given a statement to police that acts occurred in the bathroom.  But at trial, he repudiated this statement and claimed it was coerced.  He denied any acts at trial.  The verdict directors instructed the jury to find Defendant guilty if he touched the Victim’s genitals with his hands.  
Holding:  Mo. Const. Art. I, Sec. 22, protects the right to a unanimous jury verdict.  State v. Celis-Garcia, 344 S.W.3d 150 (Mo. banc 2011), decided after the trial in this case, held that non-specific jury instructions in a multiple act case, such as here, violate the right to a unanimous verdict, because they don’t ensure that jurors agreed that defendant committed the same act.  The verdict director’s here allowed jurors to convict of any incident in the kitchen or bathroom or living room or bedroom. There is a real risk jurors did not unanimously agree on the same act.  Even though counsel was not required to foresee the Court’s decision in Celis-Garcia, that case did not create new law.  The right to a unanimous jury verdict was previously established, and the Notes on Use to the MAI’s emphasized that instructions should be modified in multiple act cases.  Since Celis-Garcia, some cases have held that where a defendant employs a general denial defense (“unitary defense”), he is not prejudiced by non-specific verdict directors.  Celis-Garcia did not hold that a defendant who asserts a general denial defense can never be prejudiced; cases that hold otherwise, such as State v. LeSieur, 361 S.W.3d 458 (Mo. App. 2012), should no longer be followed.  New trial ordered.   

Miller v. State, 2016 WL 2339049 (Mo. App. E.D. May 3, 2016):
(1) Movant was entitled to evidentiary hearing on his claim that his plea counsel was ineffective in failing to object to a “group plea” procedure which rendered his plea involuntary; “group pleas” are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea; (2) redacted transcripts on appeal violate Rule 81.15(b), which requires an accurate transcript be provided for appeal; transcripts must provide all parts of the proceeding.  
Facts:  Movant pleaded guilty in two separate cases, involving two different counties and two different defense counsel, at a “group guilty plea” involving six unrelated defendants.  He filed a 24.035 motion, contending that his counsel were ineffective in failing to object to the “group plea” procedure, which rendered his pleas involuntary.  The motion court denied the claim without a hearing.
Holding:   (1) In at least 10 prior cases, the Eastern District has condemned the practice of “group” guilty pleas, but this has fallen on “deaf ears.”  “[T]he attorneys practicing in this courtroom either have tuned us out or they fear retribution from the trial judge for raising objections to this procedure.”  While the Supreme Court has held that group pleas are not automatically impermissible, they are so “abhorrent and antithetical the ideas of justice, due process, and fairness that the mere use of such a practice impinges upon the voluntariness” of a plea.  Defense counsel may be ineffective in failing to object to “group pleas.”  Counsel’s failure to object, in and of itself, is sufficient to warrant a hearing.  (2)  On a separate matter, a redacted transcript of the “group plea” was submitted on appeal.  Rule 81.15(b) requires a true and accurate transcript be submitted.  “This court should never be provided redacted transcripts.”

Casiano-Jimenez v. U.S., 2016 WL 1211859 (1st Cir. 2016):
Holding:  Counsel was ineffective in failing to personally advise Defendant about right to testify; Defendant was one of several non-English speaking co-defendants, and another attorney was designated to address the co-defendants as a group about testifying and that attorney told the group it was not advisable to testify; Defendant was prejudiced because he had no prior convictions, so would have made a good witness for himself, and could have explained his lack of knowledge about the drugs at issue.

U.S. v. Ragin, 98 Crim. L. Rep. 572 (4th Cir. 3/11/16):
Holding:  Where defense counsel fell asleep during trial multiple times, this was tantamount to no legal representation and was structural error, so Defendant need not show prejudice to prevail on ineffective assistance claim.

Grueninger v. Director, Virginia Dept. of Corrections, 2016 WL 502939 (4th Cir. 2016):
Holding:  State court unreasonably applied federal law in holding that counsel was not ineffective in failing to move to suppress Defendant’s statement made to police during a re-interview three days after Defendant had invoked his right to counsel by saying, “I need an attorney.”

U.S. v. Freeman, 2016 WL 117170 (5th Cir. 2016):
Holding:  Counsel ineffective in failing to file motion to dismiss based on statute of limitations.

U.S. v. Abney, 98 Crim. L. Rep. 434, 2016 WL 746790 (D.C. Cir. 2/5/16):
Holding:  Where Defendant was sentenced five days after Congress passed the Fair Sentencing Act, which lowered drug sentences such as Defendant’s, counsel was ineffective in failing to seek a continuance, so that Defendant could be sentenced to a lower sentence after the Act’s effective date.

Speight v. Warner, 2016 WL 397908 (W.D. Wash. 2016):
Holding:  Counsel ineffective in failing to raise on direct appeal that Defendant’s right to public trial was violated in rape case, where judge questioned potential jurors in chambers without following the test for closure.

Ibar v. State, 2016 WL 454038 (Fla. 2016):
Holding:  Counsel was ineffective in failing to obtain an expert to challenge the identification of Defendant as the perpetrator shown in a surveillance video; an expert could have testified to differences in facial proportions which would indicate Defendant was not the perpetrator.

Com. v. Celester, 2015 WL 10015096 (Mass. 2016):
Holding:  Defendant was entitled under Mass. Constitution to effective assistance of counsel at a police interrogation; if counsel at such an interrogation fails to provide competent advice, counsel is not meeting the purpose of having counsel during an interrogation.





People v. Asghedom, 2015 WL 9598274 (Cal. App. 2015):
Holding:  Trial court abused discretion in finding that Defendant would still have pleaded guilty if he had been advised of immigration consequences of his plea; Defendant was a first time drug offender and likely would still have received probation even if he had gone to trial, and was 20 years old and had been in U.S. since age 12.

Oatney v. Premo, 2015 WL 8316856 (Or. App. 2015):
Holding:  Counsel was ineffective in failing to move to suppress a co-Defendant’s statements, which were derived from an immunity agreement Defendant had made; the immunity agreement provided that Defendant would give information to the Prosecutor in exchange for information discovered as a result of Defendant’s information not being used against Defendant.

Ex parte Saenz, 2016 WL 1359214 (Tex. App. 2016):
Holding:  Counsel was ineffective in failing to impeach Witness, who identified Defendant in court as the shooter, with a prior inconsistent statement to police in which Witness said he could not make out the shooter’s face.  


Interrogation – Miranda – Self-Incrimination – Suppress Statements

State v. Bell, 2016 WL 2341906 (Mo. App. E.D. May 3, 2016):
(1)  Where during initial interrogation, Defendant requested an attorney, but before one was provided, police had subsequent interviews with Defendant in which they (a) read the probable cause statement to him and said he was a “calm dude to sit there after hearing that,” (b) said they had talked to his wife and girlfriend, and (c) said that he may want to explain his side of the story especially because the probable cause statement was being released to the press, police engaged in the functional equivalent of interrogation without providing counsel and Defendant’s confession should have been suppressed; but (2) admission of the confession was harmless as to second degree murder, though prejudicial as to Defendant’s conviction for first degree murder; remedy is to remand case to require State to choose to retry Defendant for first degree murder, or accept entry of conviction for second degree murder; (3) even though Defendant was arrested with cocaine in his pocket, this was evidence of uncharged bad acts that was not legally or logically relevant to the charge of first degree murder.
Facts:  Defendant and Victim bumped into each other on a street.  An argument ensured, and Defendant eventually shot Victim and Victim’s girlfriend.  Defendant was charged and convicted of first degree murder.  During initial interrogation, Defendant said he wanted a lawyer and wrote “No” on a Miranda-waiver form.   Interrogation ceased, but no counsel was provided.  Twelve hours later, police read Defendant the probable cause statement in his case, and said he was “a calm dude to sit there after hearing that.” Subsequently, they also told him that they had talked to his wife and girlfriend.  Police also said Defendant should take the “opportunity to put your side” of the story out, especially because the probable cause statement was being released to the press.  Defendant eventually said he would talk.  At that point, police re-read his Miranda rights and he waived them.  
Holding:  (1) Defendant clearly invoked his right to counsel during initial interrogation.  However, counsel was not provided.  After invoking the right to counsel, police may not subject a defendant to further interrogation unless either counsel is present, or the defendant himself initiates further communication with police.  Here, the record is clear that Defendant himself did not re-initiate communication.  Moreover, interrogation refers not just to express questioning, but also to its “functional equivalent,” meaning any words or actions on the part of police that police know or should know are reasonably likely to elicit an incriminating response.  The focus of this analysis is on the perceptions of the defendant, not the police.  Here, the police’s further interactions with Defendant were the “functional equivalent” of interrogation.  The rules against continued police interrogation after a defendant has invoked counsel were designed to prevent police badgering of a defendant.  Here, Defendant was badgered after he invoked counsel.  His confession should have been suppressed.  (2) The appellate court must determine whether admission of the confession was harmless error.  Here, the confession was critical to prove deliberation for first degree murder, but there was other evidence of guilt to prove the lesser-included offense of second degree murder.  Even though the traditional remedy would be to remand for a new trial, an appellate remedy should extend no further than the scope of the wrong.  Thus, appellate court remands case to require State to elect either to retry Defendant for first degree murder or accept entry of conviction for second degree murder.  (3)  The trial court erred in admitting evidence that Defendant had cocaine in his pocket when arrested.  This was a prior bad act that had no logical or legal relevance to whether Defendant committed the murder.  This was true even though defense counsel had argued that Victim was angry because Victim had been involved in a bad drug deal earlier that day.  Even if true, no evidence suggested Defendant was involved in the drug deal, and the State argued Defendant and Victim were strangers to each other. 

U.S. v. Lopez, 2015 WL 10692810 (3d Cir. 2015):
Holding:  Gov’t violated due process by repeatedly asking Defendant at trial if he told anyone about “what happened” before his trial testimony; such impeachment violated his right to post-Miranda silence.

State v. McAdams, 99 Crim. L. Rep. 105, 2016 WL 1592710 (Fla. 4/21/16):
Holding:  Under the Fla. Const., Defendant had a due process right to be told that his lawyer had arrived at the police station while he was being interrogated, even though Defendant was not technically “in custody.”

State v. Fisher, 99 Crim. L. Rep. 109 (Kan. 4/22/16):
Holding:  Even though Defendant never invoked his right to silence during police questioning, Prosecutor could not question Defendant at trial about why he didn’t volunteer the information he gave in his trial testimony.

Com. v. Smith, 46 N.E.3d 984 (Mass. 2016):
Holding:  Even though Defendant previously waived his Miranda rights, questioning should have ceased when he said “I’m done” and “I don’t want to talk no more,” and police should not have kept questioning him in the guise of clarifying his answers.


State v. Baker, 2016 WL 1697911 (Ohio 2016):
Holding:  (1)  Even though a statute created a presumption that a recorded confession is voluntary, the presumption does not apply to whether the waiver of Miranda rights before making the confession was voluntary; (2)  applying the statutory presumption to juveniles violates due process. 

Squire v. State, 2016 WL 717128 (Fla. App. 2016):
Holding:   Where Officer told Defendant he was trying to help him and implied he would not be charged if the shooting was an accident, these were promises of leniency that rendered confession involuntary.

People v. Wright, 2016 WL 197822 (Ill. App. 2016):
Holding:  Where Officer handcuffed Defendant, put him in back of police car, engaged him in conversation, at least some of which was about the evidence against him, and had him watch the mother of his children also be put in back of a police car, Defendant was in custody for Miranda purposes.

State v. Moore, 2014 WL 7366225 (Ind. App. 2014):
Holding:  Where Defendant invoked her right to silence during police interrogation, the “community caretaking” function did not justify police in continuing to interrogate her about children she was babysitting at the time she was arrested; there was no indication the children were in immediate danger, and it was unclear what the police would do with any information about the children anyway.

State v. Powell, 2016 WL 1212574 (Wash. App. 2016):
Holding:  Compelling a sex offender to disclose his sexual history in the course of sex treatment violates 5th Amendment privilege against self-incrimination; the State had refused to grant immunity to Defendant for disclosure.


“Jail Time” Credit – DOC Time Credit
(Note:  such cases are indexed under “Sentencing Issues” before 2016)

Yowell v. Missouri Department of Corrections, 2016 WL 2338213 (Mo. App. W.D. May 3, 2016):
(1)  Even though Defendant’s probation was revoked because of consumption of alcohol, where the consumption was in connection with a DWI arrest which could not have occurred without consumption of alcohol, he was entitled to jail time credit because his probation revocation was “related to” the DWI case, but (2) where Defendant received three consecutive sentences, which were later vacated and converted to concurrent sentences, Defendant could receive credit toward only one of the three sentences, because the other two sentences were not running at the time of the credit at issue.
Facts:  In 2002, Defendant was placed on probation for DWI in Crawford County.  In 2007, Defendant was charged with DWI in Phelps County.  After various other events, Defendant was charged with two additional DWI’s in Phelps County in 2011.  On January 4, 2012, Defendant’s probation was revoked for the Crawford County offense.  On February 6, 2012, Defendant pleaded guilty to three DWI’s in Phelps County and received three consecutive sentences of 7 years each.  On September 6, 2013, the Phelps County sentences were vacated.  In 2014, Defendant was sentenced to three concurrent sentences in Phelps County.  The issue in the case was what credit Defendant should receive toward the Phelps County cases.
Holding:  (1)  DOC contends that Defendant should not receive jail-time credit from January 4, 2012, until February 5, 2012, because his probation revocation in Crawford County was not caused by his Phelps County cases, meaning his time in custody was not “related to” the 2007 and 2011 Phelps cases.  For time in custody to be “related to” an offense, there must be some right to be free from custody absent the subsequent offense.  However, “related to” is established where the subsequent offense is one of the causes of the time in custody, as opposed to the only cause; the person has to prove that the subsequent offense would have prevented his release from custody on the prior offense.  DOC argues that Defendant’s Crawford County revocation was not caused by the 2007 and 2011 Phelps DWI cases, but instead by consumption of alcohol in violation of a special condition of probation.   As to the 2007 and first 2011 cases, the DOC is correct.  The conduct underlying the 2007 and first 2011 Phelps cases was not one of the grounds of the Crawford revocation on January 4, 2012; separate violation reports about alcohol consumption were filed regarding these cases, and Defendant had remained on probation after those violations.  However, in the second 2011 Phelps case, the charge of DWI would not exist without the consumption of alcohol.  The incident that led to the new charge is the exact behavior that led to the probation violation and revocation, meaning that, without the consumption of alcohol, Defendant would remain free from custody.  Thus, Defendant is entitled to credit on the second Phelps case from January 4, 2012, to February 5, 2012.  (2)  Regarding the time period from February 6, 2012, to September 6, 2013, Defendant is entitled to credit toward the 2007 Phelps case only, not toward the 2011 Phelps cases.  This is because the vacated sentences for the 2011 Phelps cases were originally ordered to be consecutive to the vacated 2007 Phelps case, so Defendant was only serving the vacated sentence for the 2007 Phelps case during this time period and should receive credit only for this time on the newly imposed (2014) sentence for the 2007 Phelps case.  In a prior case involving resentencing issues, the court held that the start date of various sentences must “drop down” and begin in order to avoid having a period of incarceration that applies to none of the offender’s sentences.  But that issue does not appear here because Defendant is getting credit toward the 2007 Phelps case.  There is no period in which DOC is refusing to give credit to any sentence; all periods of time are “accounted for” in some way.  









Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

In re: Marriage of Farris v. Farris, 2016 WL 1573186 (Mo. App. S.D. April 18, 2016):
Holding:   Trial court should have granted Husband’s motion to recuse judge because a reasonable person would find an appearance of impropriety and doubt the impartiality of the court.  Court made numerous statements during trial which showed prejudgment of the case, such as that Husband was “just wasting everyone’s time;” that none of Husband’s evidence would “make a difference” in how the court was going to rule; that court had “all the evidence I need;” and that Husband was “beating a dead horse” in putting on his evidence.  Court also made statements showing bias against Husband, such as that Husband was “egocentrical, self-centered,” arrogant; that court was “going to admit [the exhibit] into evidence because it shows just how foolish you are;” that Husband was asking “stupid, stupid, stupid questions;” and that Husband was a “narcissistic [person] who can’t be dealt with,” a “drama queen,” and someone who “whines all day.”  

*  Williams v. Pennsylvania, ___ U.S. ___, 136 S.Ct. 1899 (U.S. June 9, 2016):
Holding:  Due process requires that a state supreme court justice be disqualified from judging a postconviction case where the judge had previously been the prosecutor who authorized seeking the death penalty in the underlying criminal case; the test for disqualification is objective, “which avoids having to determine whether actual bias is present;” the test is “not whether a judge harbors an actual, subjective bias, but instead whether, as an objective matter, the average judge in his position is likely to be neutral, or whether there is an unconstitutional potential for bias.”  

U.S. v. Nickle, 98 Crim. L. Rep. 619 (9th Cir. 3/21/16):
Holding:  Judge has no authority to reject a guilty plea because he wants Defendant to state and admit extra details beyond the statutory elements of the crime; a judge can reject a plea only if Defendant is disputing guilt or doesn’t understand the charges. 

State v. MacFarlane, 99 Crim. L. Rep. 49 (N.J. 4/7/16):
Holding:  Even though 13 months after sentencing, Judge said in a different case that he “always gives 60 years” for murder, Defendant, who had previously received 60 years, was entitled to resentencing on grounds that the judge “arbitrarily imposed a predetermined sentence;” this was true even though Judge in Defendant’s case had specifically cited aggravating and mitigating factors in sentencing Defendant.








Jury Instructions

Hoeber v. State, 2016 WL 2343821 (Mo. banc May 3, 2016):
(1)  Even though Defendant used a general denial-defense at trial, counsel was ineffective in child sex case in failing to object to verdict directors which did not identify specific acts of sexual misconduct for the jury, where multiple different acts had been testified to at trial; this violated Defendant’s right to a unanimous jury verdict; and (2) cases which hold that a defendant cannot be prejudiced by such verdict directors where he used a general-denial offense should no longer be followed.
Facts:  Defendant was charged with two counts of statutory sodomy.  At trial, various witnesses testified to multiple acts of statutory sodomy.  Victim testified acts occurred in the kitchen, but not the bedroom, bathroom or living room.  Mother testified Victim said acts occurred in the kitchen and bedroom.  Doctor testified Victim said acts occurred in the bedroom, kitchen, bathroom and living room.  Defendant had given a statement to police that acts occurred in the bathroom.  But at trial, he repudiated this statement and claimed it was coerced.  He denied any acts at trial.  The verdict directors instructed the jury to find Defendant guilty if he touched the Victim’s genitals with his hands.  
Holding:  Mo. Const. Art. I, Sec. 22, protects the right to a unanimous jury verdict.  State v. Celis-Garcia, 344 S.W.3d 150 (Mo. banc 2011), decided after the trial in this case, held that non-specific jury instructions in a multiple act case, such as here, violate the right to a unanimous verdict, because they don’t ensure that jurors agreed that defendant committed the same act.  The verdict director’s here allowed jurors to convict of any incident in the kitchen or bathroom or living room or bedroom. There is a real risk jurors did not unanimously agree on the same act.  Even though counsel was not required to foresee the Court’s decision in Celis-Garcia, that case did not create new law.  The right to a unanimous jury verdict was previously established, and the Notes on Use to the MAI’s emphasized that instructions should be modified in multiple act cases.  Since Celis-Garcia, some cases have held that where a defendant employs a general denial defense (“unitary defense”), he is not prejudiced by non-specific verdict directors.  Celis-Garcia did not hold that a defendant who asserts a general denial defense can never be prejudiced; cases that hold otherwise, such as State v. LeSieur, 361 S.W.3d 458 (Mo. App. 2012), should no longer be followed.  New trial ordered.   

State v. Comstock, 2016 WL 3213492 (Mo. App. S.D. June 9, 2016):
Even though trial court gave a self-defense instruction that Defendant was allowed to use deadly force to protect himself from “death or serious physical injury,” trial court erred in refusing Defendant’s self-defense instruction that he could also use deadly force to protect himself from the “forcible felony” of second degree domestic assault, which involves only “physical injury,” where Defendant and Victim were housemates who got into fight.
Facts:  Defendant had been married to Victim’s mother, and although divorced, Defendant lived with Victim and mother.  Victim was not happy that Defendant lived with them.  Victim told Defendant he “wasn’t wanted” in the house.  Victim “came at” Defendant and began shoving him.  Victim was larger than Defendant.  Defendant was scared, grabbed a knife and stabbed Victim.  A fight ensued, during which Defendant again stabbed Victim.  
Holding:  Regarding refusal of Defendant’s self-defense instruction, the evidence is viewed in light most favorable to Defendant.  Defendant’s proposed instruction stated that he could use deadly force “to protect himself against the commission of a forcible felony.”  The instruction identified the forcible felony as second degree domestic assault, which occurred if Victim was attempting to cause “physical injury” to Defendant.  Instead of this instruction, the trial court submitted the State’s self-defense instruction.  It said Defendant could use deadly force only to “protect himself from death or serious physical injury.”  Sec. 563.031 allows a self-defense instruction allowing deadly force to defend against three situations:  death, serious physical injury or “any forcible felony.”  On appeal, the State claims second degree domestic assault does not qualify as a “forcible felony” here because it must be committed by a deadly weapon, dangerous instrument, choking or strangulation;  however, the second degree domestic assault statute, 565.073.1(1), states the offense is committed “by any means, including but not limited to” those methods.  Thus, second degree domestic assault includes Victim’s conduct here.  Defendant was prejudiced by the failure to give Defendant’s self-defense instruction because the jury could have found that Defendant used deadly force to protect against only “physical injury” upon him, not “serious injury or death.”  Reversed for new trial.

U.S. v. Prado, 2016 WL 723350 and 2016 WL 726897 (2d Cir. 2016):
Holding:  Jury instruction on aiding and abetting use or carrying gun in relation to crime of violence was plain error, where it did not require jury to find that Defendant joined the criminal enterprise with full knowledge of its scope, or that he had advance knowledge of the use of the gun when he could have chosen not to participate in the crime.

U.S. v. Lomax, 2016 WL 878880 (7th Cir. 2016):
Holding:  Even though there was some evidence Defendant was part of a drug conspiracy, Defendant was entitled to a buyer-seller instruction where other evidence indicated Defendant was a mere customer, there was no evidence of sales on credit, an agreement to look for customers, commission payments, or evidence that anyone provided business advice.

People v. Townsel, 368 P.3d 569 (Cal. 2016):
Holding:  Jury instruction which told jurors that Defendant’s intellectual disability could only be considered for whether he had mental state for first degree murder was erroneous; this disability should also have been considered for whether Defendant had the mental state for the aggravating factor of specific intent to kill a witness prevent witness from testifying.

Com. v. Allen, 48 N.E.3d 427 (Mass. 2016):
Holding:  Instruction which told jurors that if Defendant used unreasonable or excessive force in defense of another, he did not act in lawful self-defense misstated the law; if Defendant used excessive force in defense of another, he did not lose self-defense altogether; rather, the crime was mitigated from murder to manslaughter.



State v. Huber, 2016 WL 1358024 (Minn. 2016):
Holding:  Jury instruction regarding aiding and abetting was plainly erroneous where it did not explain that the aiding must be intentional and directed toward committing a crime.


State v. Daniels, 2016 WL 513334 (N.J. 2016):
Holding:  In prosecutor for robbery as an accomplice, Defendant was prejudiced when the court submitted an instruction on a renunciation defense, which Defendant did not request or want; such affirmative defense was inconsistent with Defendant’s chosen defense, which was that he never participated in the conspiracy to begin with, and drew the jury’s attention away from Defendant’s chosen defense.

State v. Stukes, 99 Crim. L. Rep. 167 (S.C. 5/4/16):
Holding:  Jury instruction which told jurors that Victim’s testimony in sexual assault case “need not be corroborated by other testimony” was an improper judicial comment on the facts of the case.  

People v. Cardona, 201 Cal. Rptr.3d 189 (Cal. App. 2016):
Holding:  Jury instruction on “kill zone” theory of intent to commit murder should not have been given where Defendant fired five shots at a crowd at a party; Prosecutor called “kill zone” a “risk zone,” which was not a term used by Calif. courts to describe the “kill zone” liability of transferred intent.

State v. Gonzalez, 2015 WL 9901888 (N.J. Super. Ct. App. 2016):
Holding:  Jury instruction which repeatedly used “and/or” was ambiguous and failed to explain in clear English what elements the jury was to find.


Jury Issues – Batson – Striking of Jurors – Juror Misconduct

*  Foster v. Chatman, ___ U.S. ___, 136 S.Ct. 1737 (U.S. May 23, 2016):
Holding:  Prosecutors violated Batson by, among other reasons, making notes in their file that focused on potential jurors’ race, giving shifting explanations for their strikes during the litigation, misrepresenting the record; whether purposeful discrimination occurred is to be determined based on all circumstantial evidence of intent as may be available.

*  Dietz v. Bouldin, ___ U.S. ___, 136 S.Ct. 1885 (U.S. June 9, 2016):
Holding:  Federal judges can, in limited circumstances, recall a jury after it has been dismissed in order to correct a legal mistake in the verdict.  In determining whether a jury can be recalled, courts should consider the length of delay between discharge and recall; whether jurors have spoken to anyone after discharge or accessed information about the case from external sources, including the internet; and courtroom or public reaction to the verdict which might bias recalled jurors.  The Court expressly noted it was not deciding whether judges can recall juries in criminal cases:  “Given additional concerns in criminal cases, such as attachment of the double jeopardy bar, we do not address here whether it would be appropriate to recall a jury after discharge in a criminal case.”

U.S. v. Mahbub, 2016 WL 1211861 (6th Cir. 2016):
Holding:  Even though Defendant failed to show that she was a member of a cognizable racial group, this did not prevent her from raising a Batson challenge.

Tarango v. McDaniel, 98 Crim. L. Rep. 541 (9th Cir. 3/3/16):
Holding:  Outside contact with a juror need not be a “communication” in order to require a hearing on prejudice; here, a police officer closely followed a “holdout” juror for seven miles during an overnight recess; the juror interpreted this incident to mean the police knew he was the holdout, and this caused the juror to change his vote to guilty.

Young v. Gipson, 98 Fed. R. Evid. Serv. 625 (N.D. Cal. 2015):
Holding:  Defendant entitled to habeas relief where Juror failed to reveal on voir dire that he was familiar with the neighborhood where the crime took place, and where juror provided contradictory information on juror questionnaires and in voir dire about whether he owned weapons, and whether he belonged to groups that advocated right to own weapons.

U.S. v. Logsdon, 2016 WL 1265785 (Kan. 2016):
Holding:  Sentencing scheme for imposing life without parole for 50 years violated 6th Amendment right to jury trial, where scheme allowed Judge to find certain facts by preponderance of evidence, rather than jury find them beyond a reasonable doubt.

Ray-Simmons v. State, 98 Crim. L. Rep. 482 (Md. 2/22/16):
Holding:  Prosecutor violated Batson by striking a black venireperson and offering as an explanation that she planned to replace the venireperson with another black venireperson on the panel; this rationalization was not race-neutral, and did not in any way explain the Prosecutor’s reason for the strike.   

People v. Skinner, 2015 WL 4945986 (Mich. App. 2015):
Holding:  6th Amendment right to jury trial was violated by statute which allowed trial court to enhance a sentence from a term of years in murder cases to a life without parole sentence upon motion by the prosecutor; any fact which exposes a defendant to a greater sentence must be found by a jury. 

Nixon v. State, 2016 WL 735867 (Tex. App. 2016):
Holding:  Where jury returned verdict form with a note saying that its sentences should be consecutive, this was an unauthorized verdict, not an “informal verdict,” and so court was required to reform the verdict to comport with the law by omitting the unauthorized portion (that sentences be consecutive), rather than sending the jury back to resume deliberations.



State v. Mahoney, 2016 WL 687142 (N.J. Super. Ct. 2016):
Holding:   Jurors from trial are not permitted to participate in Defendant’s sentencing hearing; thus, jurors could not testify that they believed Defendant needed treatment, instead of punishment.

Com. v. Kelly, 2016 WL 638716 (Pa. Super. 2016):
Holding:  Even though Police Officer-Venireperson was not a member of the same police force as any of the law enforcement officers who would be testifying in the case, where Officer-Venireperson knew 10 of the officer-witnesses and had an ongoing relationship with the Prosecutor’s Office which was prosecuting the case, Officer-Venireperson should have been excluded for cause.

Juvenile

U.S. v. Pete, 99 Crim. L. Rep. 70 (9th Cir. 4/11/16):
Holding:  Juvenile who won resentencing under Miller was entitled to an expert to show that he had matured and been rehabilitated in prison.

State v. Baker, 2016 WL 1697911 (Ohio 2016):
Holding:  (1)  Even though a statute created a presumption that a recorded confession is voluntary, the presumption does not apply to whether the waiver of Miranda rights before making the confession was voluntary; (2)  applying the statutory presumption to juveniles violates due process. 

People v. Lozano, 2016 WL 164133 (Cal. App. 2016):
Holding:  In resentencing a Juvenile under Miller, trial court must consider Defendant’s post-offense rehabilitative conduct in prison.

People v. House, 2015 WL 9428803 (Ill. App. 2015):
Holding:  Imposition of mandatory natural life sentence on 19-year-old Defendant for murder as an accomplice violated 8th Amendment, where Defendant was not present at scene of murder, did not help plans the crimes, but only acted as a lookout and took orders from higher gang members.



Mental Disease or Defect – Competency – Chapter 552

State ex rel. Koster v. Heagney, No. ED103976 (Mo. App. E.D. June 30, 2016):
(1) NGRI-committed Petitioner was entitled to habeas relief on claim that the notice of NGRI in his case was fatally defective because it omitted the language required by Sec. 552.030.2 that he had “no other defense;”(2) Sec. 552.030.2 does not require that the accused himself sign the notice of NGRI; and (3) the “escape rule” applies to “appeals,” not habeas corpus actions, but even assuming that it applies, habeas court did not abuse its discretion in not applying the “escape rule” because its application could leave an unlawfully-committed NGRI defendant incarcerated for life without recourse. 
Facts:  Habeas petitioner challenged his two separate NGRI commitments on various grounds.  Petitioner had escaped from the Department of Mental Health hospital for nine months prior to the habeas petition.  The habeas court granted relief.  The State sought a writ of certiorari to overturn the habeas court’s ruling.
Holding:  (1) Sec. 552.030.2 provides that the State may accept a defense of NGRI “if the accused has no other defense and files a written notice to that effect.”  Here, defense counsel filed a notice, but it omitted the “no other defense” language.  Even though the NGRI court, in its commitment order, said the defendant had no other defense, the notice was fatally defective because it lacked the statutorily required language.  Thus, the habeas court did not err in granting relief on this claim.  But (2) Sec. 552.030.2 does not require the written notice be signed personally by the defendant.  Thus, the habeas court erred in granting relief on this basis.  Finally, (3) the “escape rule” applies to “appeals,” not habeas corpus actions.  Even assuming that the “escape rule” applies, however, the habeas court did not abuse its discretion in not applying the “escape rule” because its application could leave an unlawfully-committed NGRI defendant incarcerated for life without recourse.  Habeas judgment affirmed in part, reversed in part.

People v. Quiroz, 198 Cal. Rptr. 923 (Cal. App. 2016):
Holding:  Even though the public administrator decided not to initiate guardianship proceedings after Defendant was found permanently incompetent, this did not authorize the trial court to reopen the competency proceedings and hold a new hearing.


Presence at Trial

People v. Sanchez, 99 Crim. L. Rep. 11 (Cal. App. 3/28/16):
Holding:  Where Defendant’s case is remanded for resentencing, Defendant has right to be present at the resentencing.

Privileges

State ex rel. Winker v. Goldman, 2016 WL 1317991 (Mo. App. E.D. April 5, 2016):
(1)  Where Defendant-Wife and Husband were originally represented by the same Attorney, but after Husband sought to divorce Wife, Husband divulged attorney-client and work-product information to Prosecutor and Prosecutor actively interviewed Husband to obtain this information, Prosecutor violated Wife’s 6th Amendment and due process rights; remedy is to exclude documents Prosecutor wrongly obtained and to disqualify entire Prosecutor’s Office, and appoint special prosecutor; (2) although there is a presumption in favor of public access to court documents, the attorney-client privileged and work-product privileged documents must be sealed to protect Wife’s 6th Amendment right to counsel. 
Facts:  Defendant-Wife was charged with murder regarding the death of a child.  Subsequently, juvenile proceedings were instituted concerning custody of her and her Husband’s other children.  Wife and Husband hired Attorney to represent them in the criminal and juvenile cases.  Attorney met numerous times with Wife and Husband.  Subsequently, Husband filed for divorce and hired a new counsel for himself.  Husband then sent an email to Prosecutor relating his thoughts about Wife, their marriage and information about the pending cases.  Prosecutor also interviewed Husband about Wife’s strategy, defenses and other privileged information.  Wife sought to exclude documents acquired by the Prosecutor from Husband on grounds that this violated the attorney-client privilege and work-product privilege, and also sought to disqualify Prosecutor’s Office.  The trial court excluded the evidence obtained by Prosecutor, but did not disqualify the entire Prosecutor’s Office.
Holding:  (1) The 6th Amendment protects conversations between Wife and her defense Attorney.  Prosecutor breached Wife’s attorney-client privilege during their interview with Husband.  The “common interest” doctrine allows parties with a community of interest to preserve the privilege’s protection where the parties had joined forces for the purpose of obtaining legal representation.  Prosecutor violated Wife’s due process rights by violating the attorney-client privilege.  Further, the work-product information learned by Prosecutor gives him a tactical advantage, which prejudices Wife.  Given that the entire Prosecutor’s Office had access to the privileged materials, and that the murder prosecution is on-going, the court cannot neutralize the taint of the attorney-client privilege and due process violations merely by excluding evidence from trial.  The entire Prosecutor’s Office must be disqualified and a special prosecutor appointed.  (2)  Although there is a presumption in favor of public access to court documents, here, the court seals the attorney-client privileged information to protect Defendant’s 6th Amendment and due process rights. 

State v. Bain, 2016 WL 93872 (Neb. 2016):
Holding:  Where the State becomes privy to Defendant’s confidential trial strategy, a presumption of prejudice to the 6th Amendment right to counsel arises.

Prosecutorial Misconduct & Police Misconduct / Police-Related Issues

State ex rel. Winker v. Goldman, 2016 WL 1317991 (Mo. App. E.D. April 5, 2016):
(1)  Where Defendant-Wife and Husband were originally represented by the same Attorney, but after Husband sought to divorce Wife, Husband divulged attorney-client and work-product information to Prosecutor and Prosecutor actively interviewed Husband to obtain this information, Prosecutor violated Wife’s 6th Amendment and due process rights; remedy is to exclude documents Prosecutor wrongly obtained and to disqualify entire Prosecutor’s Office, and appoint special prosecutor; (2) although there is a presumption in favor of public access to court documents, the attorney-client privileged and work-product privileged documents must be sealed to protect Wife’s 6th Amendment right to counsel. 
Facts:  Defendant-Wife was charged with murder regarding the death of a child.  Subsequently, juvenile proceedings were instituted concerning custody of her and her Husband’s other children.  Wife and Husband hired Attorney to represent them in the criminal and juvenile cases.  Attorney met numerous times with Wife and Husband.  Subsequently, Husband filed for divorce and hired a new counsel for himself.  Husband then sent an email to Prosecutor relating his thoughts about Wife, their marriage and information about the pending cases.  Prosecutor also interviewed Husband about Wife’s strategy, defenses and other privileged information.  Wife sought to exclude documents acquired by the Prosecutor from Husband on grounds that this violated the attorney-client privilege and work-product privilege, and also sought to disqualify Prosecutor’s Office.  The trial court excluded the evidence obtained by Prosecutor, but did not disqualify the entire Prosecutor’s Office.
Holding:  (1) The 6th Amendment protects conversations between Wife and her defense Attorney.  Prosecutor breached Wife’s attorney-client privilege during their interview with Husband.  The “common interest” doctrine allows parties with a community of interest to preserve the privilege’s protection where the parties had joined forces for the purpose of obtaining legal representation.  Prosecutor violated Wife’s due process rights by violating the attorney-client privilege.  Further, the work-product information learned by Prosecutor gives him a tactical advantage, which prejudices Wife.  Given that the entire Prosecutor’s Office had access to the privileged materials, and that the murder prosecution is on-going, the court cannot neutralize the taint of the attorney-client privilege and due process violations merely by excluding evidence from trial.  The entire Prosecutor’s Office must be disqualified and a special prosecutor appointed.  (2)  Although there is a presumption in favor of public access to court documents, here, the court seals the attorney-client privileged information to protect Defendant’s 6th Amendment and due process rights. 

U.S. v. Dvorin, 98 Crim. L. Rep. 588 (5th Cir. 3/18/16):
Holding:  Even though new Prosecutor team claimed that they were correcting an oversight when they filed additional charges against Defendant after he successfully appealed, this did not overcome a presumption of prosecutorial vindictiveness; to avoid a vindictiveness finding, the Gov’t must show something specific happened after trial that justified filing additional charges after a successful appeal.

State v. Coleman, 2016 WL 765557 (La. 2016):
Holding:  Where State gave numerous assurances that its penalty phase evidence would be the same as at a prior trial, State failed to provide notice that its expert had changed his opinion as to who had shot victim.

Disciplinary Counsel v. Brockler, 98 Crim. L. Rep. 543 (Ohio 2/25/16):
Holding:  Prosecutor acted unethically when he used a fake Facebook identity to chat with an alibi witness; Prosecutor’s conduct was dishonest, deceitful and a misrepresentation, and violated duty of honesty.

State v. Ostler, 2015 WL 8087619 (Idaho App. 2015):
Holding:  Presumption of prosecutorial vindictiveness arises when, after Defendant successfully appeals and wins a retrial, Prosecutor charges Defendant with additional charges.





Public Trial

State ex rel. Winker v. Goldman, 2016 WL 1317991 (Mo. App. E.D. April 5, 2016):
(1)  Where Defendant-Wife and Husband were originally represented by the same Attorney, but after Husband sought to divorce Wife, Husband divulged attorney-client and work-product information to Prosecutor and Prosecutor actively interviewed Husband to obtain this information, Prosecutor violated Wife’s 6th Amendment and due process rights; remedy is to exclude documents Prosecutor wrongly obtained and to disqualify entire Prosecutor’s Office, and appoint special prosecutor; (2) although there is a presumption in favor of public access to court documents, the attorney-client privileged and work-product privileged documents must be sealed to protect Wife’s 6th Amendment right to counsel. 
Facts:  Defendant-Wife was charged with murder regarding the death of a child.  Subsequently, juvenile proceedings were instituted concerning custody of her and her Husband’s other children.  Wife and Husband hired Attorney to represent them in the criminal and juvenile cases.  Attorney met numerous times with Wife and Husband.  Subsequently, Husband filed for divorce and hired a new counsel for himself.  Husband then sent an email to Prosecutor relating his thoughts about Wife, their marriage and information about the pending cases.  Prosecutor also interviewed Husband about Wife’s strategy, defenses and other privileged information.  Wife sought to exclude documents acquired by the Prosecutor from Husband on grounds that this violated the attorney-client privilege and work-product privilege, and also sought to disqualify Prosecutor’s Office.  The trial court excluded the evidence obtained by Prosecutor, but did not disqualify the entire Prosecutor’s Office.
Holding:  (1) The 6th Amendment protects conversations between Wife and her defense Attorney.  Prosecutor breached Wife’s attorney-client privilege during their interview with Husband.  The “common interest” doctrine allows parties with a community of interest to preserve the privilege’s protection where the parties had joined forces for the purpose of obtaining legal representation.  Prosecutor violated Wife’s due process rights by violating the attorney-client privilege.  Further, the work-product information learned by Prosecutor gives him a tactical advantage, which prejudices Wife.  Given that the entire Prosecutor’s Office had access to the privileged materials, and that the murder prosecution is on-going, the court cannot neutralize the taint of the attorney-client privilege and due process violations merely by excluding evidence from trial.  The entire Prosecutor’s Office must be disqualified and a special prosecutor appointed.  (2)  Although there is a presumption in favor of public access to court documents, here, the court seals the attorney-client privileged information to protect Defendant’s 6th Amendment and due process rights. 

Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

McKay v. State, No. ED103549 (Mo. App. E.D. June 28, 2016):
Holding:  Where (1) Movant was convicted at trial and had a direct appeal, which resulted in his case being affirmed in part and remanded for a hearing (remand hearing) on a speedy trial/UMDDL issue; (2) Movant had a 29.15 case regarding the “affirmed” portion of his case at the same time that his “remand hearing” was going on; (3) Movant’s 29.15 case and “remand hearing” were denied; (4) Movant appealed the 29.15 denial and “remand hearing” denial, and lost; and (5) within 90 days of this mandate, Movant timely filed another 29.15 motion alleging claims of ineffective assistance of counsel at the “remand hearing” and in the second direct appeal, this new 29.15 motion was not a prohibited “successive” motion because it concerned matters that could not have been raised in the first 29.15 case because the “remand hearing” and second direct appeal had not happened yet.  

*  Johnson v. Lee,  ___ U.S. ___, 136 S.Ct. 1802 (U.S. May 31, 2016):
Holding:  State rule, which procedurally defaults claims raised for the first time in collateral review that could have been raised on direct appeal, bars federal habeas review of those claims; federal habeas courts should refuse to hear claims defaulted in state court pursuant to an independent and adequate state procedural ground.

*  Welch v. U.S., ___ U.S. ___, 136 S.Ct. 1257 (U.S. April 18, 2016):
Holding:  Johnson v. U.S., which held that the residual clause of the Armed Career Criminal Act was unconstitutionally vague, is retroactive to cases on collateral review.

*  Woods v. Etherton, ___ U.S. ___, 136 S.Ct. 1149 (U.S. April 4, 2016):
Holding:  Sixth Circuit applied incorrect standard of review of federal habeas claims in granting habeas relief; AEDPA permits relief only if a state court’s decision is “contrary to, or involved an unreasonable application of, clearly established federal law,” as determined by the U.S. Supreme Court; here, the Sixth Circuit held, in part, that a Confrontation Clause violation occurred when police officers at trial had been permitted to repeatedly testify about an anonymous tip – the repetition showing that the tip was offered for its truth, not merely background information; no U.S. Supreme Court case had so held; furthermore, AEDPA requires that federal habeas courts be “doubly deferential” on a claim of ineffective assistance of counsel for failing to appeal the alleged Confrontation Clause violation. 

*  Kernan v. Hinojosa, ___ U.S. ___, 136 S.Ct. 1603 (U.S. May 16, 2016):
Holding:  Where (1) a state lower court denied a habeas claim on grounds that it was filed in the wrong court (improper venue) and (2) the state supreme court subsequently denied a writ of habeas corpus summarily without explanation, the federal courts were not allowed to “look through” the state supreme court opinion to the lower court opinion and determine that since it was not an opinion “on the merits,” AEDPA deference did not apply.  While there is a presumption that when the last state court is silent as to a procedural default, then it was applying the same procedural default as the last reasoned state opinion, that presumption can be rebutted; here, the presumption was rebutted because the state supreme court would have had proper venue.  Therefore, the state supreme court must have denied the claim “on the merits,” and AEDPA deference applies.




Braden v. U.S., 2016 WL 909357 (6th Cir. 2016):
Holding:  Defendant’s pro se petition to vacate was not superseded by amended petition filed by counsel where the amended petition stated that it supplemented the pro se claims and did not abrogate them; thus, court was required to consider the pro se claims, too.

Donelson v. Pfister, 98 Crim. L. Rep. 421 (7th Cir. 1/28/16):
Holding:  Where state court had denied postconviction relief because Defendant had not torn off part of a required postconviction form along a “dotted line” as indicated on the form, this was a ruling that carried “bureaucratic concerns” to an “unreasonable extreme,” and was not an adequate and independent state ground to bar seeking federal habeas relief.

Gimenez v. Ochoa, 99 Crim. L. Rep. 182 (9th Cir. 5/9/16):
Holding:  Petitioners may seek federal habeas relief on basis of due process because of flawed forensic evidence; such evidence includes forensics that are later found to be scientifically unreliable. 
 
Mena v. Long, 2016 WL 625405 (9th Cir. 2016):
Holding:  District court can stay and abey federal petition that raises only non-exhausted claims.

Rishor v. Ferguson, 99 Crim. L. Rep. 168 (9th Cir. 5/6/16):
Holding:  A motion to reconsider under Rule 59 is not a prohibited “successive” petition, where the Rule 59 motion only seeks to reconsider a previously adjudicated claim.  

Loftis v. Chrisman, 2016 WL 521076 (10th Cir. 2016):
Holding:  Petitioner was entitled to equitable tolling of one-year habeas deadline where he had pursued a state postconviction appeal that was ultimately deemed untimely, but had reasonably relied on a lower state court ruling granting him an extension of time to file his appeal.

In re Encinias, 2016 WL 1719323 (10th Cir. 2016):
Holding:  Petitioner can file second habeas petition to allege that residual clause of USSG regarding “crimes of violence” is unconstitutionally vague after Johnson.

Westmoreland v. Warden, 2016 WL 1238241 (11th Cir. 2016):
Holding:  Where Georgia authorized an “extraordinary motion for new trial” which could be filed after a direct appeal and which operated like a postconviction proceeding, this was an “application for state postconviction or other collateral review” which tolled the federal habeas time limit.

In re Johnson, 2016 WL 240362 (11th Cir. 2016):
Holding:  The 30-day period for final disposition of Defendant’s application for leave to file a successive postconviction motion is not mandatory; thus, the Court of Appeals has jurisdiction over the application beyond the 30-day timeframe of AEDPA.


Norris v. U.S., 99 Crim. L. Rep. 131 (11th Cir. 4/25/16):
Holding:  Even though the trial transcript in African-American Petitioner’s trial showed no evidence of racial bias, Petitioner was entitled to evidentiary hearing on his habeas claim that trial Judge harbored racial bias where he alleged that trial Judge had told a witness that he “had a difficult time” adjudicating cases involving blacks, and a government investigation had also shown that Judge “harbored racial bias.”

Pouncy v. Palmer, 2016 WL 837168 (E.D. Mich. 2016):
Holding:  Even though district court independently reviewed whether Petitioner validly waived counsel in State court in compliance with federal law, this did not violate the deferential review required by AEDPA; instead, this was just one step in determining whether State court unreasonably applied federal law.

In re Fero, 2016 WL 48216 (Wash. App. 2016):
Holding:  Defendant was entitled to relief from his conviction where current medical science shows that infants can be conscious for long periods of time after an injury, as opposed to testimony at Defendant’s 2003 trial that the infant’s injury must have occurred at Defendant’s home because the child lost consciousness there.


Search and Seizure – Suppression Of Physical Evidence

State v. Williams, 2016 WL 1427317 (Mo. App. W.D. April 12, 2016):
Even though Defendant was not the owner of a car that was searched, he had standing to challenge the search of the car because he had a legitimate expectation of privacy in the car, in that he had permission from the car’s owner to possess or control the car; Defendant was the driver, the passenger in the car was the owner, and Officer believed that driver had ultimate decision to consent despite his lack of ownership.
Facts:  Officer stopped car for having an invalid license plate.  Defendant was driving the car.  Passenger, who owned the car, was asleep in the passenger seat.  Officer discovered Defendant’s license was suspended, ordered him out of the car, told him he was being arrested for a suspended license, and ordered him to empty his pockets.  Defendant had bundles of money in his pocket similar to what drug dealers carry.  Officer asked for consent to search the car, but Defendant refused consent on grounds that Passenger owned the car and was asleep.  Officer called for a drug dog.  The dog alerted to drugs in the trunk.  Defendant filed a motion to suppress the drugs.  He argued that although the stop was lawful and was initially lawfully extended because of his arrest for a suspended license, the purpose of the stop was over once Officer determined that the car was lawfully registered to Passenger, and that Passenger’s driver’s license was valid.  Defendant contended that Officer did not have reasonable suspicion of criminal activity, and that Passenger should have been permitted to leave with the car.  The trial court suppressed the drugs.  The State appealed.
Holding:  The State claims Defendant lacks standing to challenge the search.  The test is whether Defendant had a reasonable expectation of privacy in the car.   To have standing, Defendant needed to show that he had permission from the owner to possess or control the vehicle.  Viewing the evidence in the light most favorable to the lower court’s ruling, the trial court could have concluded that Defendant had control over the vehicle and denied consent because Passenger was asleep.  Thus, Defendant has standing.  

State v. Lee, 2016 WL 2338427 (Mo. App. W.D. May 3, 2016):
(1)  Even though Officer smelled marijuana during a traffic stop, Officer could not conduct a warrantless pat-down of Defendant pursuant to Terry when Officer did not believe Defendant had weapons or was dangerous; the pat-down was not justified as a “search incident to arrest” when Officer had no intent to arrest at the time of the pat-down; the “exigent circumstances” exception does not apply because Defendant had been put in a patrol car, and there was no reason Officer could not have obtained a warrant; the “inevitable discovery” exception does not apply because Defendant was stopped for a license plate infraction, and there was no evidence Defendant would have inevitably been arrested and searched because of that; and even though a second pat-down (where drugs were found) was conducted after Defendant fled, the second pat-down was the result of the unconstitutional first pat-down; (2) Even though Officer suspected Defendant had marijuana, where Officer only intended to “detain” Defendant when he fled, the evidence was insufficient to support conviction for felony resisting arrest, because there was no proof that Officer was arresting Defendant for a felony, or that fleeing from the detention created a substantial risk of serious injury or death, even though Officer and Defendant tumbled down a hill when Officer caught Defendant.  
Facts:  Defendant was convicted of felony cocaine possession, misdemeanor marijuana possession, and felony resisting arrest.  Officer stopped Defendant for driving without a front license plate.  Officer smelled raw marijuana coming from the car.  Officer put Defendant in the patrol car.  Even though Defendant did not have his license, Defendant gave his identify, which Officer confirmed.  Defendant said the marijuana smell was from his girlfriend who had a “license” for a marijuana vaporizer.  Defendant gave permission to search his car.  No drugs were found in the car.  Officer then decided to search Defendant for drugs.  Officer testified he had no reason to believe Defendant had weapons or was dangerous.  Officer patted Defendant down and felt a small, hard object.  Officer told Defendant to put his hands behind his back.  Officer testified he planned to “detain” Defendant.  Instead, Defendant ran away.  Officer caught Defendant, and they tumbled down an embankment.  Officer handcuffed Defendant, and then found marijuana and cocaine on his person.
Holding:  (1)  The drugs should have been suppressed because the pat-down search (before Defendant ran) was without a warrant, and without consent.  The search was not a Terry search because that can only be for weapons; here, Officer testified he did not believe Defendant had weapons or was dangerous.  The smell of marijuana and Defendant’s nervousness would give rise to a belief that Defendant was involved in crime, but this is tempered by the fact that Defendant did not conceal his identity and was polite and compliant.   Under totality of circumstances, a reasonable person would not have feared Defendant had a weapon.  The State contends that the smell of marijuana justified the search as one incident to arrest.  But there was no testimony that Officer intended to make an arrest at the time he did the search.  Under the search-incident-to-arrest exception, the State needs more than probable cause to make an arrest; it needs an actual arrest.  Nor does the exigent circumstances exception apply.  Officer made no effort to obtain consent or a warrant.  Given that Defendant was in the patrol car and another Officer could have easily observed him while a warrant was obtained, there is no reason Officer could not have obtained a warrant.  The State argues that even if the first pat-down was not justified, the second pat-down after Defendant fled was.  But the second pat-down was the direct result of the first unconstitutional pat-down. The flight does not justify the search.  Lastly, the State argues the inevitable discovery exception applies.  But Defendant was stopped for a license plate violation.  Absent the unconstitutional search, there is no indication Defendant would have been arrested leading to the inevitable discovery of drugs. The drugs should have been suppressed.  Defendant’s drug convictions vacated and Defendant discharged.  (2)  There is insufficient evidence to prove felony resisting arrest.  Sec. 575.150.5 provides that resisting arrest for a felony is a felony, but resisting a detention or stop is only a misdemeanor unless the State proves that it was done in a manner that creates a substantial risk of serious physical injury or death.  The relevant inquiry is not whether Defendant is guilty of the charge for which he was arrested, but whether Officer contemplated making a felony arrest.  Here, Officer testified he was seeking only to “detain” Defendant.  Whether the intent was to arrest for a felony or merely detain is important because the latter is only a misdemeanor.  The events here cannot support felony resisting.  Officer had suspicion that Defendant had marijuana, but there was nothing to suggest he had cocaine, which is the felony charge.  Even though Officer and Defendant tumbled down a hill, the State does not contend that this created a substantial risk of serious injury or death.  Because resisting a lawful stop by fleeing is not a lesser of felony resisting, court discharges Defendant.

*  Utah v. Strieff, 2016 WL 3369419, ___ U.S. ___ (U.S. June 20, 2016):
Holding:  Discovery of a valid arrest warrant during an unconstitutional investigatory stop can attenuate the taint of the stop; thus, even though an initial stop was illegal, evidence found during the stop need not be suppressed because the officer discovered a warrant for the defendant during the stop, and could arrest him on the warrant and search him incident to the arrest.  

*  Birchfield v. North Dakota, 2016 WL 3434398, ___ U.S. ___ (U.S. June 23, 2016):
Holding:  States can criminalize refusal to take a breath test without a warrant after an arrest for drunk driving, because a breath test is categorically a search incident to arrest.  However, States cannot criminalize refusal to submit to a blood test without a warrant, due to the blood test’s more intrusive nature.

U.S. v. Allen, 98 Crim. L. Rep. 434, 2016 WL 362570 (2d Cir. 1/29/16):
Holding:  Where Officer reached across threshold of doorway to Defendant’s home to arrest Defendant without a warrant, this violated 4th Amendment; the location of the arrestee rather than location of the Officer controls.

U.S. v. Vasquez-Algarin, 99 Crim. L. Rep. 166, 2016 WL 1730540 (3d Cir. 5/2/16):
Holding:  The Payton test which requires police who have an arrest warrant (but not a search warrant) to have a “reason to believe” an arrestee is in a house before entry is the equivalent of the “probable cause” standard, not something less; the federal circuits are split on this issue.  Here, police entered and searched a residence they mistakenly believed was the home of a murder suspect; drugs found in the search suppressed because police lacked probable cause to believe murder suspect was in the residence.

U.S. v. Robinson, 2016 WL 714968 (4th Cir. 2016):
Holding:  Even though Officer received anonymous tip that a person was in a high crime area with a gun in his pocket, this did not provide reasonable suspicion for a Terry stop since carrying a concealed gun is legal in West Virginia.

U.S. v. Beene, 98 Crim. L. Rep. 568 (5th Cir. 3/8/16):
Holding:  Even though a drug dog alerted on a car parked in a residential driveway, the “automobile exception” to 4th Amendment does not allow search of the car without a warrant, unless there are exigent circumstances; the mere mobility of vehicles does not relieve the Gov’t of the warrant requirement; the car was not mobile here.

U.S. v. Paniagua-Garcia, 98 Crim. L. Rep. 481, 2016 WL 670162 (7th Cir. 2/18/16):
Holding:  Even though Officer saw Driver touching his cell phone while driving, there was no reasonable suspicion to stop car for violating state texting-while-driving law, because it was just as likely that Driver was using his phone for a lawful purpose, such as using a GPS application or dialing a phone number.

Mendez v. County of Los Angeles, 98 Crim. L. Rep. 573 (9th Cir. 3/2/16):
Holding:  Even though Officers have knocked and announced at a main residence on a property, they must re-knock and re-announce when they approach a separate residence on the property from the main house; here, the second residence was a plywood shack in the backyard.

U.S. v. Lundin, 98 Crim. L. Rep. 619 (9th Cir. 3/22/16):
Holding:  Police cannot use the “knock and talk” exception to the warrant requirement for making an arrest to approach a home at 4:00 a.m. and bang on the door; the implied license that invites police and the public to approach a front door does not apply at 4:00 a.m. and cannot be invoked if police are less interested in talking than in ambushing the occupant and making an arrest.  

U.S. v. Lara, 98 Crim. L. Rep. 540 (9th Cir. 3/3/16):
Holding:  Even though Defendant-Probationer signed an agreement that Gov’t could conduct suspicionless searches of his “property” while on probation, this did not allow Gov’t to search his mobile phone merely because he missed a probation meeting; the waiver did not unambiguously apply to the phone; further, “there is a limit on the price the government may exact in return for granting probation;” court must balance Gov’t’s interest combatting recidivism and helping probationers reintegrate into society vs. Defendant’s privacy rights.

Thomas v. Dillard, 99 Crim. L.  Rep. 53, 2016 WL 1319765 (9th Cir. 4/5/16):
Holding:  Police cannot automatically frisk a person whenever they respond to a domestic violence call; a mere report of “domestic violence” does not necessarily give rise to reasonable suspicion that a weapon is involved; a vague call about a man pushing a woman does not give rise to reasonable suspicion that the man is armed and dangerous.

U.S. v. Whitaker, 99 Crim. L. Rep. 69, 2016 WL 1426484 (7th Cir. 4/12/16):
Holding:  Police violated 4th Amendment when they used a drug dog in a common hallway of an apartment building to smell at doors; Jardine applies to common hallways in apartment buildings.

U.S. v. Hoffmann, 98 Crim. L Rep. 505 (C.A.A.F. 2/18/16):
Holding:  Even though Officers had already piled up certain items in Defendant’s room to seize from Defendant’s room after he had given consent to search, where Defendant then revoked his consent to search during the search, Officers violated 4th Amendment by then carrying off the piled up (earmarked) items.

U.S. v. Mahone, 2016 WL 148087 (E.D. Mich. 2016):
Holding:  Even though Defendant initially consented shortly after stop for not wearing a seatbelt to search of his vehicle, this consent did not allow police to extend the stop to carry out the search after they had verified that Defendant owned the car and had decided not to ticket him.

Wheeler v. State, 98 Crim. L. Rep. 573, 2016 WL 825395 (Del. 3/2/16):
Holding:  A search warrant for a computer in a witness-tampering case that was “cut and pasted” from a child pornography warrant did not satisfy the particularity requirement of the 4th Amendment; given the broad scope of private information that may be contained on a computer, warrant must be particular in what can be searched for.

Sharp v. U.S., 98 Crim. L. Rep. 483 (D.C. 2/18/16):
Holding:  Officer, who “asked” Defendant to exit his vehicle after he refused a consent to search, seized the man for 4th Amendment purposes; a reasonable person in Defendant’s position would not have felt free to refuse to exit the car.

U.S. v. Scurry, 2016 WL 1391995 (D.C. Cir. 2016):
Holding:  Wiretap authorizations under Omnibus Crime Control and Safe Streets Act, which failed to specify the names of DOJ officials who approved the wiretaps and listed them only as “deputies” or other titles, were legally insufficient, even though the application contained the names; suppression of intercepted communications was required.

Brown v. McClennen, 2016 WL 1637664 (Ariz. 2016):
Holding:  Defendant’s consent to chemical test in boating-while-intoxicated case was not voluntary where Officer told him that implied consent law required that he consent.

State v. Valenzuela, 2016 WL 1637656 (Ariz. 2016):
Holding:  Defendant’s consent to blood and breath test was not voluntary where Officer told Defendant that implied consent law “requires you to submit.”


Finney v. State, 98 Crim. L. Rep. 545 (Ga. 3/7/16):
Holding:  Even though Prosecutor was busy preparing for an oral argument, this did not excuse the State’s failure to comply with the federal law requiring that intercepted communications be “immediately” presented for sealing once the warrant expires; wiretap evidence suppressed.

State v. Eversole, 2016 WL 1296185 (Idaho 2016):
Holding:  Even though State had an implied consent law, where Defendant refused to take a breath test, the implied consent was withdrawn for the breath test and also for blood testing.

State v. Ryce, 98 Crim. L. Rep. 507, 2016 WL 756686 (Kan. 2/26/16):
Holding:  Driver who refused to consent to warrantless blood draw in DWI case cannot be criminally prosecuted for the refusal, because Driver has a due process right to withdraw consent under the implied-consent laws; once Driver withdrew consent, the “consent” under the implied-consent law was no longer voluntary.

Com. v. Oliveria, 98 Crim. L. Rep. 622 (Mass. 3/28/16):
Holding:  Even though Defendant-Shoplifter’s car was legally parked in the store’s parking lot, Police had no justification to impound and search the car where Defendant said his girlfriend was coming to pick it up.

State v. Feleciano, 2016 WL 885284 (N.J. 2016):
Holding:  Particularity requirement of search and seizure provision of N.J Constitution requires that in roving wiretap cases, the State must notify the wiretap judge within 48 hours after the State begins intercepting a new phone facility.

State v. Bivins, 99 Crim. L. Rep. 107 (N.J. 4/20/16):
Holding:  A search warrant which authorized searching everyone in a drug house and everyone connected to it did not authorize searching two men sitting in a parked car several blocks away, unless police had proof that the men had fled the house as the police raid occurred.

People v. Sanders, 2016 WL 697944 (N.Y. 2016):
Holding:  Even though Defendant, who was being treated for a gunshot wound, left his clothing in a bag on the hospital floor near where he was being treated, Officer violated 4th Amendment by seizing bag to examine clothes because there was no probable cause to believe the clothes were the instrumentality of a crime.

State v. Ballard, 2016 WL 165517 (N.D. 2016):
Holding:  Even though Defendant was on probation, Officer did not have reasonable suspicion to conduct a warrantless search of Defendant’s home following a vehicle stop, where Defendant’s probation was unsupervised and for a misdemeanor; the Gov’t’s interest did not outweigh the Defendant’s expectation of privacy.

State v. O’Connor, 99 Crim. L. Rep. 11 (N.D. 3/28/16):
Holding:  Where implied consent law required that Officer inform Driver that failure to take BAC test was “a crime punishable in the same manner as DWI,” Driver’s BAC results must be suppressed where Officer failed to give this warning; court rejects State’s argument that Driver’s voluntary acquiescence to the test cured the failure to warn.

State v. Gonzalez, 98 Crim. L. Rep. 622, 2016 WL 1211410 (R.I. 3/29/16):
Holding:  (1)  Even though Defendant’s Mother silently indicated with her eyes and arm that Defendant was upstairs after multiple officers with weapons drawn knocked on her door at 7:00 a.m. and demanded to know where her son was, this was not consent to a warrantless entry of the home; a reasonable person confronted with such force would likely submit to the show of force; Mother merely acquiesced; (2) even though Officers believed Defendant was involved in a murder and was armed and dangerous, exigent circumstances did not justify warrantless entry into his house when murder had happened 7 hours earlier, and there were no attempts to obtain a warrant.

State v. Budd, 99 Crim. L. Rep. 219 (Wash. 5/19/16):
Holding:  When police conduct a “knock and talk,” they must inform person being questioned that they can refuse to talk; thus, where police approached Defendant in his driveway and asked for permission to search his home computer for child pornography, police were required to inform him that he could refuse entry and consent.

State v. Hinton, 319 P.3d 9 (Wash. 2014):
Holding:  Where (1) police seized Arrestee’s smart phone incident to his arrest and discovered incoming text messages from Defendant asking to do a drug transaction, (2) police answered the texts by pretending to be Arrestee and arranged a drug transaction with Defendant, and (3) Defendant was arrested and convicted of attempted drug possession, the warrantless search of the smart phone and police conduct at issue violated Wash. Constitution’s right to privacy; “Unlike a phone call where a caller hears the recipient’s voice, and has the opportunity to detect deception, there was no indication that anyone other than [Arrestee] possessed the phone, and [Defendant] reasonably believed he was disclosing information [only] to [Arrestee]. … Forcing citizens to assume the risk that the government will confiscate and browse their associates’ cell phones tips the balance too far in favor of law enforcement at the expense of the right to privacy.”

People v. Subramanyan, 2016 WL 1298516 (Cal. App. 2016):
Holding:  Even though Victim’s Bill of Rights gave victims the right to seek restitution “in any trial or appellate court with jurisdiction over the case,” this did not authorize Victim to appeal the trial court’s denial of a motion for additional restitution.

State v. Toliver, 2016 WL 360584 (Kan. App. 2016):
Holding:  Even though Defendant-parolee signed an agreement permitting warrantless, suspicionless searches of his residence, the statute governing this only allowed such searches of Defendant’s person.  


Pulley v. Com., 2016 WL 192135 (Ky. App. 2016):
Holding:  Even though Officer saw that Defendant had a non-concealed gun during a traffic safety checkpoint stop, this was not a permissible reason to extend the stop to check the serial number, because possession of a non-concealed gun is legal in Kentucky.

People v. Savage, 2016 WL 1165331 (N.Y. App. 2016):
Holding:  Even though Defendant-Pedestrians were in a “high crime” area at 6:30 p.m. and “stared” at police while walking, this did not provide reasonable suspicion to stop and search them. 

State v. Delong, 2015 WL 8350095 (Or. App. 2015):
Holding:  Even though Officer asked Defendant if there was “anything we should be concerned about” in his car and Defendant said “no” and allowed Officer to search, Officer’s search of a zipped backpack in car exceeded scope of Defendant’s consent; a reasonable person would not have understood the Officer’s vague inquiry of what he intended to search for to include searching the backpack. 

Roop v. State, 2016 WL 690755 (Tex. App. 2016)”
Holding:  Good-faith exception to exclusionary rule did not apply to Officer’s reliance on State implied consent and mandatory blood draw laws in conducting a warrantless blood draw, because seeking a warrant would not have conflicted with the State laws.

State v. Molden, 2016 WL 690795 (Tex. App. 2016):
Holding:  Exclusionary rule applied even though Officer relied in good faith on existing appellate precedent that authorized warrantless blood draw based on implied consent law; here, Defendant had refused a blood test, and McNeely held a warrant was required to conduct one absent exceptional circumstances.  

City of Seattle v. Pearson, 2016 WL 793911 (Wash. App. 2016):
Holding:  Natural dissipation of THC in blood does not justify warrantless blood draw.

State v. Andrews, 2016 WL 1254567 (Md. Ct. Spec. App. 2016):
Holding:  (1) Defendant has reasonable expectation of privacy under 4th Amendment in real-time cell tower phone location information; Defendant did not voluntarily disclose his location information simply by using a cell phone; (2) a pen register trap and trace order is not sufficient to authorize use of a cell site simulator, which actively sends an electronic signal and triggers a cell phone to respond; the pen register statute does not apply to newer technologies.  

Com. v. Coleman, 2015 WL 8677416 (Pa. Super. Ct. 2015):
Holding:  An anonymous tip that Defendant-Parolee was selling drugs and had a suspended driver’s license, was not sufficiently reliable to allow warrantless search of Defendant’s residence without reasonable suspicion, where the Officer confirmed only that Defendant’s license was suspended.


Self-Defense

State v. Comstock, 2016 WL 3213492 (Mo. App. S.D. June 9, 2016):
Even though trial court gave a self-defense instruction that Defendant was allowed to use deadly force to protect himself from “death or serious physical injury,” trial court erred in refusing Defendant’s self-defense instruction that he could also use deadly force to protect himself from the “forcible felony” of second degree domestic assault, which involves only “physical injury,” where Defendant and Victim were housemates who got into fight.
Facts:  Defendant had been married to Victim’s mother, and although divorced, Defendant lived with Victim and mother.  Victim was not happy that Defendant lived with them.  Victim told Defendant he “wasn’t wanted” in the house.  Victim “came at” Defendant and began shoving him.  Victim was larger than Defendant.  Defendant was scared, grabbed a knife and stabbed Victim.  A fight ensued, during which Defendant again stabbed Victim.  
Holding:  Regarding refusal of Defendant’s self-defense instruction, the evidence is viewed in light most favorable to Defendant.  Defendant’s proposed instruction stated that he could use deadly force “to protect himself against the commission of a forcible felony.”  The instruction identified the forcible felony as second degree domestic assault, which occurred if Victim was attempting to cause “physical injury” to Defendant.  Instead of this instruction, the trial court submitted the State’s self-defense instruction.  It said Defendant could use deadly force only to “protect himself from death or serious physical injury.”  Sec. 563.031 allows a self-defense instruction allowing deadly force to defend against three situations:  death, serious physical injury or “any forcible felony.”  On appeal, the State claims second degree domestic assault does not qualify as a “forcible felony” here because it must be committed by a deadly weapon, dangerous instrument, choking or strangulation;  however, the second degree domestic assault statute, 565.073.1(1), states the offense is committed “by any means, including but not limited to” those methods.  Thus, second degree domestic assault includes Victim’s conduct here.  Defendant was prejudiced by the failure to give Defendant’s self-defense instruction because the jury could have found that Defendant used deadly force to protect against only “physical injury” upon him, not “serious injury or death.”  Reversed for new trial.

Com. v. Allen, 48 N.E.3d 427 (Mass. 2016):
Holding:  Instruction which told jurors that if Defendant used unreasonable or excessive force in defense of another, he did not act in lawful self-defense misstated the law; if Defendant used excessive force in defense of another, he did not lose self-defense altogether; rather, the crime was mitigated from murder to manslaughter.

People v. Triplett, 2016 WL 1191512 (Mich. 2016):
Holding:  Common-law affirmative defense of self-defense is available to Defendant charged with carrying a concealed weapon, when the instrument at issue is dangerous only because it is used as a weapon. 



Sentencing Issues

State ex rel. Amorine v. Parker, 2016 WL 2996781 (Mo. banc May 24, 2016):
Even though Judge had been notified before expiration of probation that Defendant had not paid court costs or done community service and that probation was soon expiring, where Judge had multiple opportunities to revoke probation before probation expired but kept continuing the case, Judge did not make every reasonable effort to revoke probation within the probationary term, and had no authority to revoke after the term expired.
Facts:  In 2011, Defendant was placed on probation and ordered to pay court costs and do community service.  In 2014, the court extended Defendant’s probation for one year due to failure to pay court costs or do community service.  In January 2015, Probation and Parole filed a “case summary report” and “field violation report” which informed the court that, with Earned Compliance Credits, Defendant had earned an optimal discharge date of April 1, 2015, but that Defendant had not paid court costs or done community service.  On February 17, 2015, Defendant appeared and the court set a probation revocation hearing for March 17, 2015.  On March 17, Defendant appeared and the court continued the case to May 2015.  Various other continuances then occurred.  In August 2015, the court appointed a public defender to represent Defendant.  The public defender moved to discharge Defendant because his probation had expired.  When the court denied that motion, Defendant sought a writ of prohibition.
Holding:  Under the Earned Compliance Credit statute, Sec. 217.703, Defendant should have been discharged from probation on April 1, 2015.  When a probation term ends, so does a court’s authority to revoke, unless (1) the court manifested an intent to conduct a probation revocation hearing within the probationary term, and (2) the court made every reasonable effort to notify defendant and hold the hearing before the term ended.  Assuming, arguendo, that the court here manifested an intent to revoke before expiration of the term, the court did not make every reasonable effort to hold a hearing before the term ended.  Defendant appeared in court in February and March 2015, yet the court continued the case.  After Defendant’s probation term ended, the court continued the case six more times.  The court had multiple opportunities to conduct a probation revocation hearing but did not.  Writ granted and Defendant discharged.

State v. Clark, 2016 WL 491850 (Mo. App. E.D. April 19, 2016):
Holding:  Where sentencing court orally pronounced sentences as “life in prison” but the written judgment and sentence said, “life (999) years,” the oral pronouncement controls and case is remanded to correct the written sentence and judgment.
Discussion:   Secs. 566.030.2 and 566.060.2 provide that the authorized sentences for forcible rape and forcible sodomy are either life imprisonment or a prison term of not less than five years.  By putting 999 years in the written sentence and judgment, the court changed the “life sentence” it had orally pronounced.   The sentences are materially different because they have a different parole eligibility date; under Sec. 558.019.4, a life sentence is calculated to be 30 years, while any sentence greater than 75 years is calculated to be 75 years.   




State v. Mendez, 2016 WL 1442437 (Mo. App. E.D. April 12, 2016):
Holding:  Where the written sentence and judgment misstated the counts for which Defendant was convicted, this was a clerical error that can be corrected under Rule 29.12(c).

State v. Wilson, 2016 WL 2731975 (Mo. App. E.D. May 10, 2016):
Holding:  Where the oral pronouncement of sentence was that Defendant receive “life imprisonment,” but the written sentence and judgment sentenced Defendant to “999 years,” the oral pronouncement controls, and appellate court amends the judgment under Rule 30.23 to reflect life imprisonment; a sentence of “life” and “999 years” are materially different from each other since they have different parole eligibility dates.

State v. McCauley, 2016 WL 1757464 (Mo. App. S.D. May 2, 2016):
Even though a trial court has continuing authority over its records and can enter a nunc pro tunc order in a criminal case at any time, the order (or denial of an order) relates back to the original judgment and is not a new, final judgment that can be appealed; however, an appellate remedy may be available via a writ.
Facts:  Six years after conviction, Defendant filed a nunc pro tunc motion under Rule 29.12(c) to correct his judgment and sentence.  After it was denied, he appealed.
Holding:   Nunc pro tunc in criminal cases is governed by Rule 29.12(c), and in civil cases by 74.06(a).  A trial court may grant nunc pro tunc relief at any time, because a court has continuing authority over its records.  However, nunc pro tunc relief creates no new judgment, but relates back to the original judgment.  Under Sec. 547.070, criminal appeals are authorized from a final judgment only.  Nearly all rulings after final judgment are non-appealable.  By contrast, Sec. 512.020(5) authorizes civil appeals from “special order[s] after final judgment[s].”  The matter here, however, is not civil.  It’s criminal because it relates to a judgment in a criminal case.  Thus, it is not appealable.  However, a writ or “other remedies” may protect the narrowly-limited right Defendant asserts on appeal.  Appeal dismissed.

State v. Skinner, 2016 WL 2339613 (Mo. App. W.D. May 3, 2016):
Holding:  Where Defendant was found to be only a “prior offender,” but the written judgment stated he was a “persistent offender,” this is a clerical error that can be corrected nunc pro tunc under Rule 29.12.

State v. Libertus, 2016 WL 2994018 (Mo. App. W.D. May 24, 2016):
Holding:  In order for a Defendant to be found to be a “dangerous offender,” Sec. 558.016.4, the information must allege that the Defendant is a “dangerous offender” and must contain all essential facts necessary to prove that status, and the facts necessary for that determination must be submitted to and found by a jury.





*  Welch v. U.S., ___ U.S. ___, 136 S.Ct. 1257 (U.S. April 18, 2016):
Holding:  Johnson v. U.S., which held that the residual clause of the Armed Career Criminal Act was unconstitutionally vague, is retroactive to cases on collateral review.

*  Molina-Martinez v. U.S., ___ U.S. ___, 136 S.Ct. 1338 (U.S. April 20, 2016):
Holding:  Where a defendant is sentenced under an incorrect USSG sentencing range (but this error is not noticed until appeal), the plain error rule does not require some further showing of prejudice beyond the fact that the erroneous, and higher, Guidelines range set the wrong framework for the sentencing proceedings; this error itself can, and most often will, be sufficient to show a reasonable probability of a different outcome under the plain error rule.

*  Betterman v. Montana, ___ U.S. ___, 136 S.Ct. 1609 (U.S. May 19, 2016):
Holding:  The Sixth Amendment’s speedy trial guarantee does not apply to sentencing; however, defendants harmed by lengthy delays in sentencing may seek relief under the due process clauses of the Fifth and Fourteenth Amendments.

*  Mathis v. U.S., 2016 WL 3434400, ___ U.S. ___ (June 23, 2016):
Holding:  The Armed Career Criminal Act compares only “elements” of offenses to determine whether a prior conviction qualifies for an enhanced sentence, even when the state law at issue lists alternative means of satisfying one or more elements.   

U.S. v. Milan-Rodriguez, 2016 WL 1612850 (1st Cir. 2016):
Holding:  Sentence of 168 months for possessing firearm while being an unlawful user of controlled substance was plain error because maximum sentence is 120 months; remedy is not for appellate court to reduce to statutory maximum but to remand for appropriate sentence and explanation.

U.S. v. Viloski, 98 Crim. L. Rep. 482 (2d Cir. 2/17/16):
Holding:  In deciding whether a criminal forfeiture violates the excessive fines clause of 8th Amendment, court should consider if the forfeiture is so draconian that it would deprive Defendant of the future ability to make a living; courts may consider the characteristics of the Defendant, not just the offense, in deciding on forfeiture amounts.

U.S. v. Martinovich, 2016 WL 80555 (4th Cir. 2016):
Holding:  Where sentencing judge erroneously treated the USSG as mandatory, this required resentencing by a different judge.

U.S. v. Benns, 2016 WL 80559 (5th Cir. 2016):
Holding:  The Dept. of Housing and Urban Development was not a “victim” within the meaning of MVRA entitled to receive restitution from Defendant who was convicted of making a false statement on a mortgage application; even though HUD had to pay the lender $54,000, which was the difference obtained between the price of sale of the property following foreclosure and the loan, HUD’s loss was not a foreseeable result of Defendant’s false credit application.



U.S. v. Cabrera, 2016 WL 279438 (6th Cir. 2016):
Holding:  Where the sentencing court increased Defendant’s sentence because the court said that Defendant had never put himself on record as supporting his defense, this violated Defendant’s 5th Amendment right against self-incrimination and right not to testify. 

U.S. v. Henry, 2016 WL 1392480 (6th Cir. 2016):
Holding:  USSG enhancement for firearms trafficking did not apply to Defendant who sold a gun to an informant and another gun to an agent; the Guideline requires that a defendant transfer multiple guns to a single individual.

U.S. v. Seals, 2016 WL 716021 (7th Cir. 2016):
Holding:  A sentencing increase under the USSG for reckless endangerment during flight and an increase under USSG for use of a firearm in connection with another felony both require a showing that such conduct was related to an offense of conviction.

U.S. v. Neal, 98 Crim. L. Rep. 419, 2016 WL 258622 (7th Cir. 1/21/16):
Holding:  A challenge to conditions of supervised release may be brought “at any time” under 18 USC 35483(e)(2) even if not raised on direct appeal. 

U.S. v. Lawler, 2016 WL 1055857 (7th Cir. 2016):
Holding:  USSG providing base offense level of 38 for Defendant convicted of drug trafficking if the offense of conviction establishes that death or serious bodily injury resulted from use of the controlled substance applies only when the elemental facts supporting the offense of conviction show beyond a reasonable doubt that death or serious bodily injury resulted.

U.S. v. Campos, 98 Crim. L. Rep. 592 (8th Cir. 3/22/16):
Holding:  Court cannot impose supervised release condition in felon-in-possession case that Defendant not get any more tattoos; this bears no connection to the sentencing factors in 18 USC 3553(a).

U.S. v. Laws, 2016 WL 1013084 (8th Cir. 2016):
Holding:  Even though Defendant-Mother lived with her adult-children-codefendants and they used her internet account to commit tax fraud, this was not enough by itself to subject Mother to a four-level increase for being the “organizer or leader of a criminal activity;” although these facts give rise to a suspicion that Mother was the leader, they did not prove that she was the main organizer or directed others to do the crime.

U.S. v. Taylor, 803 F.3d 931 (8th Cir. 2015):
Holding:  USSG 4B1.2(a)(2), which defense “crime of violence” as conduct that potentially creates a risk of physical injury to another may be unconstitutionally vague after Johnson.

U.S. v. Hernandez-Lara, 2016 WL 1239199 (9th Cir. 2016):
Holding:  The Immigration and Nationality Act’s definition of “aggravated felony,” as incorporated into USSG for illegal reentry, is unconstitutionally vague.’’

U.S. v. Pete, 99 Crim. L. Rep. 70 (9th Cir. 4/11/16):
Holding:  Juvenile who won resentencing under Miller was entitled to an expert to show that he had matured and been rehabilitated in prison.

U.S. v. LaCoste, 99 Crim. L. Rep. 181 (9th Cir. 5/12/16):
Holding:  (1)  Judge lacked authority to impose supervised release condition that securities-fraud-Defendant have no internet access without prior approval of probation officer was unreasonable; such conditions should only be imposed where use of the internet was integral to the charged offense; Defendant’s internet use in the offense was tangential, and no more integral to his fraud than using the telephone or postal service; cutting off internet access makes it difficult for defendants to participate in “society and the economy;”  (2)  Judge lacked authority to impose supervise release condition that Defendant not live in certain counties to avoid his “old behaviors.”

U.S. v. Parnell, 2016 WL 1633167 and 2016 WL 1425781 (9th Cir. 2016):
Holding:  Under categorical approach, Mass. Offense of armed robbery does not have an element of use, attempted use, or threatened use of physical forces, so is not a “violent felony” under ACCA.

In re Encinias, 2016 WL 1719323 (10th Cir. 2016):
Holding:  Petitioner can file second habeas petition to allege that residual clause of USSG regarding “crimes of violence” is unconstitutionally vague after Johnson.

U.S. v. Von Behren, 99 Crim. L. Rep. 182 (10th Cir. 5/10/16):
Holding:  Supervised release condition, which required sex-Defendant to submit to a sexual history polygraph about prior sex crimes he had committed but which were never discovered, violated 5th Amendment privilege against self-incrimination.

U.S. v. Matusiewicz, 2015 WL 9205641 (D. Del. 2015):
Holding:  For enhanced penalty following conviction for surveillance and harassment under federal interstate stalking and cyberstalking statute, Gov’t must prove Victim’s death was the result of Defendant’s conduct in a real and meaningful way.

U.S. v. Johnson, 2015 WL 8330542 (D.N.M. 2015):
Holding:  USSG Sec. 5K2.1, which allows a court to increase a sentence above Guidelines “if death resulted,” requires that the death be reasonably foreseeable; Victim’s death was not a foreseeable consequence of Defendant’s actions where Defendant stealthily pickpocketed a wallet from an elderly Victim, and Victim, after discovering the theft, chased Defendant, had a heart attack and died.



U.S. v. Lopez-Correa, 2016 WL 828567 (D.P.R. 2016):
Holding:  Defendant was entitled to early termination of 30-year supervised release term for aiding in production of child pornography, where Defendant had been subjected to physical and sexual abuse by her co-defendant, who exercised near total control over her, and likelihood of recidivism was low.

Lucas v. U.S., 2016 WL 552471 (D.S.D. 2016):
Holding:  Even though Defendant had previously been convicted in Colorado of vehicle theft and theft from a person, these were not “violent felonies” under ACCA in light of U.S. Supreme Court’s ruling that residual clause of ACCA is unconstitutionally vague.

Williams v. State, 2016 825242 (Fla. 2016):
Holding:  Where a statute contained qualifying and non-qualifying felonies and required only that qualifying felonies run consecutively to a non-qualifying felony, the qualifying felonies were not required to run consecutively to each other.

Noel v. State, 2016 WL 1592703 (Fla. 2016):
Holding:  Judge’s use of an “incentive” whereby if a Defendant paid restitution within 60 days, his sentence would be reduced from 10 to 8 years violated due process, because if Defendant failed to pay, he would receive a harsher sentence due to lack of financial resources.

People v. Williams, 2016 WL 280627 (Ill. 2016):
Holding:  Drug statute, which provided that any person convicted of a second offense be subject to a prison term twice the term “otherwise authorized,” referred to the term provided by the drug statute only, and did not allow doubling of other statutes’ prior offender penalties.

State v. Hill, 2016 WL 1612950 (Iowa 2016):
Holding:  Sentencing courts must give detailed reasons specific to the individual defendant for sentences they impose, including reasons for imposing consecutive sentences.

U.S. v. Logsdon, 2016 WL 1265785 (Kan. 2016):
Holding:  Sentencing scheme for imposing life without parole for 50 years violated 6th Amendment right to jury trial, where scheme allowed Judge to find certain facts by preponderance of evidence, rather than jury find them beyond a reasonable doubt.

State v. Hankins, 2016 WL 1612856 (Kan. 2016):
Holding:  An Oklahoma deferred judgment entered after a guilty plea could not be used in calculating criminal history score; the Kan. statutory definition of “conviction” included a guilty plea, but Oklahoma law specifically provided that a judgment of guilt not be entered for defendants who successfully completed the deferred judgment program.


State v. Coleman, 2016 WL 765557 (La. 2016):
Holding:  Where State gave numerous assurances that its penalty phase evidence would be the same as at a prior trial, State failed to provide notice that its expert had changed his opinion as to who had shot victim.

Goe v. Com. of Probation, 46 N.E.3d 997 (Mass. 2016):
Holding:  Where Probationer had his probation transferred to Mass. from another State under Interstate Compact for Adult Offender Supervision, Probationer can file declaratory judgment in Mass. to challenge a special condition of probation added by Mass.

State v. MacFarlane, 99 Crim. L. Rep. 49 (N.J. 4/7/16):
Holding:  Even though 13 months after sentencing, Judge said in a different case that he “always gives 60 years” for murder, Defendant, who had previously received 60 years, was entitled to resentencing on grounds that the judge “arbitrarily imposed a predetermined sentence;” this was true even though Judge in Defendant’s case had specifically cited aggravating and mitigating factors in sentencing Defendant.

State v. Ramos, 2016 WL 746422 (Or. 2016):
Holding:  Statutory provision for economic damages as restitution requires that economic damages have been reasonably foreseeable from Defendant’s conduct.

State v. Shingleton, 2016 WL 1192921 (W.Va. 2016):
Holding:  When a statutory amendment lowering punishment becomes effective before sentencing, defendants can seek application of the lower punishment.

People v. Garcia, 2016 WL 881114 (Cal. App. 2016):
Holding:  A Defendant who received an SIS and probation is eligible for resentencing under voter-approved reform law, just as defendants who received an SES and probation; to deny relief to those who received an SIS would create an incongruity the voters would not have anticipated or approved.

People v. Sanchez, 99 Crim. L. Rep. 11 (Cal. App. 3/28/16):
Holding:  Where Defendant’s case is remanded for resentencing, Defendant has right to be present at the resentencing.

People v. Lozano, 2016 WL 164133 (Cal. App. 2016):
Holding:  In resentencing a Juvenile under Miller, trial court must consider Defendant’s post-offense rehabilitative conduct in prison.

People v. Superior Court of Riverside County, 196 Cal. Rptr.3d 921 (Cal. App. 2016):
Holding:  A statute which provided that excess credits from actual confinement can be used to reduce a parole period but not a community supervision period violated equal protection rights of defendants on community supervision.

People v. Gonzalex, 2016 WL 542842 (Cal. App. 2016):
Holding:  Where a new sentencing reform law allowed Defendant to receive a favorable resentencing to a misdemeanor, Defendant was entitled to relief even though his plea agreement expressly called for a felony sentence; further, the State could not vacate the conviction and reinstate more serious charges, because nothing in the sentencing reform law allowed a trial court to vacate a conviction or allow Prosecutor to withdraw from a plea agreement.

People v. House, 2015 WL 9428803 (Ill. App. 2015):
Holding:  Imposition of mandatory natural life sentence on 19-year-old Defendant for murder as an accomplice violated 8th Amendment, where Defendant was not present at scene of murder, did not help plans the crimes, but only acted as a lookout and took orders from higher gang members.

People v. Smith, 2016 WL 486201 (Ill. App. 2016):
Holding:  Where a provision of Illinois’ unlawful use of weapon statute had been ruled unconstitutional as violating Second Amendment, a trial court could not use a Defendant’s prior conviction under that unconstitutional provision to later enhance a sentence.

People v. Skinner, 2015 WL 4945986 (Mich. App. 2015):
Holding:  6th Amendment right to jury trial was violated by statute which allowed trial court to enhance a sentence from a term of years in murder cases to a life without parole sentence upon motion by the prosecutor; any fact which exposes a defendant to a greater sentence must be found by a jury. 

State v. Ladd, 2016 WL 1449391 (La. App. 2016):
Holding:  Defendant who was in his 20s and had tiny amount of marijuana was entitled to hearing on whether he qualifies for sentence below statutory minimum; his sentence of 17 years “shocked the conscience;” appellate court notes that Louisiana “has some of the harshest sentencing statutes … [y]et … also has one of the highest rates of incarceration, crime and recidivism.  It would appear that the purpose of the habitual offender statutes to deter crime is not working and the State’s finances are being drained by excessive incarceration … for non-violent crimes.”

State v. Begay, 2016 WL 166624 (N.M. App. 2016):
Holding:  State statute, which allows tolling of probation after a probation violation when Defendant cannot be immediately located, by its terms applies only in district court, and not to those on probation in magistrate court.

Nixon v. State, 2016 WL 735867 (Tex. App. 2016):
Holding:  Where jury returned verdict form with a note saying that its sentences should be consecutive, this was an unauthorized verdict, not an “informal verdict,” and so court was required to reform the verdict to comport with the law by omitting the unauthorized portion (that sentences be consecutive), rather than sending the jury back to resume deliberations.


State v. Mahoney, 2016 WL 687142 (N.J. Super. Ct. 2016):
Holding:   Jurors from trial are not permitted to participate in Defendant’s sentencing hearing; thus, jurors could not testify that they believed Defendant needed treatment, instead of punishment.


Sex Offender Issues -- Registration
(Note:  such cases are indexed under “Sentencing Issues” before 2015)

In re: Kersting v. Replogle, 2016 WL 3166226 (Mo. App. W.D. June 7, 2016):
Defendant, who was convicted of felonious restraint against a 15-year-old child which did not involve a sexual component, was not required to register as sex offender and was eligible to be removed from registry; this is because “child” is not defined in 589.400.1, and most Missouri statutes define “child” as less than 14; rule of lenity requires that “child” be defined favorably for Defendant.
Facts:  Defendant (Petitioner), age 18 at the time, drove a knife through a door behind which his 15-year-old brother was hiding.  There was no allegation the offense was sexual.  Defendant pled guilty to felonious restraint.  Defendant was then required to register as a sex offender because Sec. 589.400.1(2) requires registration for conviction of “felonious restraint when the victim was a child.”  Later, Defendant petitioned to be removed from the requirement to register and the registry.
Holding:  The phrase “felonious restraint when the victim was a child” must be interpreted to mean child under age 14.  Neither the registration law nor felonious restraint law defines “child.”  However, numerous other statutes define “child” as a person less than 14.  E.g., “child kidnapping,” Sec. 565.115, is a child less than 14; Sec. 491.075 allows statements of a child less than 14.  The sex registration law itself, Sec. 589.425.1, makes it a Class D felony to fail to register unless the underlying crime was for a child less than 14, in which case it is a Class C felony.  While there are some statutes that arguably define “child” differently, the word “child” is at least ambiguous, which means the rule of lenity must apply.  Defendant is not required to register and should be removed from registry.  

*  Nichols v. U.S., ___ U.S. ___, 136 S.Ct. 1113 (U.S. April 4, 2016):
Holding:  SORNA does not require a sex offender who leaves a jurisdiction to move to a foreign country to register his departure in the State he left.  The Supreme Court expressly noted, however, that the new “International Megan’s Law,” to be codified at 18 U.S.C. Sec. 2250(b), now requires such departure registration.

U.S. v. Berry, 98 Crim. L. Rep. 508, 2016 WL 692978 (4th Cir. 2/19/16):
Holding:  When sentencing a Defendant for failure to comply with SORNA, judges must use the “categorical approach” in determining the base offense level, which limits the court’s review to the statutory elements of the offense; New Jersey’s child endangerment statute did not create a tier III offense because the state law encompassed less serious conduct that falls outside the generic federal sex abuse crimes.
State v. Obas, 98 Crim. L. Rep. 460 (Conn. 2/9/16):
Holding:  Where sex registration statute provided that a court “may exempt” offenders who committed their crimes when under age 19, there was no time limit within which offenders must seek exemption, and an offender is not precluded from seeking exemption even though the plea bargain called for a longer registration period.

Doe v. Thompson, 2016 WL 1612872 (Kan. 2016):
Holding:  State registration law, as amended in 2011 to require longer registration terms and burdensome penalties for violation, had punitive effect and, thus, violated Ex Post Facto Clause of U.S. Const.; amended law cannot be applied retroactively to defendants who committed their crimes before July 1, 2011.

People v. Segura, 2016 WL 529889 (N.Y. App. 2016):
Holding:  Under State registration law, assessment of additional risk level points without prior notice to Defendant violated due process.

State v. Young, 2016 WL 1295951 (Ohio App. 2016):
Holding:  Evidence was insufficient to convict of failure to report a change of address for moving from a “current address” to a “secondary address” as identified on the registration form; the form and statute did not define “current address” or “secondary address,” and, in any event, the State had actual notice of Defendant’s actual address during the entire reporting period.

State v. Powell, 2016 WL 1212574 (Wash. App. 2016):
Holding:  Compelling a sex offender to disclose his sexual history in the course of sex treatment violates 5th Amendment privilege against self-incrimination; the State had refused to grant immunity to Defendant for disclosure.

Taylor v. Penn. State Police of Com., 2016 WL 119972 (Pa. Commw. Ct. 2016):
Holding:  Sex Offender properly alleged a claim that SORNA’s irrebuttable presumption that all sex offenders pose a heightened risk of recidivism violates due process; the claim alleged that the irrebuttable presumption denied Offender the opportunity to prove his rehabilitation and that he no longer posed a threat to the public, so that he could obtain relief from registration; Offender pointed to studies showing such offenders have very low rates of recidivism.










Statute of Limitations

State v. Frese, 2016 WL 1579071 (Mo. App. W.D. April 19, 2016):
Holding:  Statute of limitations for failing to have worker’s comp insurance, Sec. 287.128.11, begins to run when State investigators discover the violation, not when a later probable cause statement may be prepared or when the Attorney General is informed of the violation.
Discussion:  Sec. 287.128.8 provides that the worker’s comp Fraud Unit shall investigate noncompliance with the worker’s comp law, and further provides that the attorney general may prosecute violations.  Sec. 287.128.11 provides that prosecution for violations of the worker’s comp law shall be commenced within three years “after discovery of the offense by an aggrieved party or by a person who has a legal duty to represent an aggrieved party.”  Reading the statutes together, the statute of limitations begins to run when the Fraud Unit discovers the violation, not when a later probable cause statement is prepared or the case referred to the Attorney General.  If the limitations period did not begin until the case was referred to the Attorney General, then a discovered violation could sit dormant indefinitely until the Attorney General was informed.  Thus, the relevant date is when State investigators discovery the violation.  Here the statute of limitation had run by the time the prosecution was commenced. 

Statutes – Constitutionality -- Interpretation – Vagueness

Stallsworth v. Sheriff of Jackson County, 2016 WL 3069427 (Mo. App. W.D. May 31, 2016):
Holding:  (1)  Even though Petitioner for concealed gun permit had received a pardon from the Governor for a prior guilty plea to a felony, he was not eligible for a permit because Sec. 571.101.2(3) disqualifies a person who has “pled guilty … or been convicted” of a felony; the pardon eliminated the conviction, but did not eliminate the fact that Petitioner previously “pled guilty”; and (2) Even though this outcome creates a disparity whereby pardoned persons who “pled guilty” cannot obtain permits but pardoned persons convicted after a trial can, this disparity was created by the Supreme Court’s opinion in Hill v. Boyer, 480 S.W.3d 311 (Mo. banc 2016), and the Western District is bound to follow that decision.

*  United States v. Bryant, ___ U.S. ___, 136 S.Ct. 1954 (U.S. June 13, 2016):
Holding:  Prior uncounseled tribal court convictions can be used as predicate offenses to prosecute domestic violence cases involving Native American defendants in federal court  under 18 U.S.C. Sec. 117(a), provided that the right-to-counsel provisions of the Indian Civil Rights Act (ICRA) were followed in the prior cases.

*  Birchfield v. North Dakota, 2016 WL 3434398, ___ U.S. ___ (U.S. June 23, 2016):
Holding:  States can criminalize refusal to take a breath test without a warrant after an arrest for drunk driving, because a breath test is categorically a search incident to arrest.  However, States cannot criminalize refusal to submit to a blood test without a warrant, due to the blood test’s more intrusive nature.

*  RJR Nabisco v. European Community, 2016 WL 3369423, ___ U.S. ___ (U.S. June 20, 2016):
Holding:  RICO can be applied to conduct that occurs outside the U.S., but that a private plaintiff seeking to bring a RICO claim must prove that an injury occurred domestically.

*  Voisine v. U.S., 2016 WL 3461559, ___ U.S. ___ (June 27, 2016):
Holding:  18 U.S.C. Sec. 922(g)(9) makes it unlawful for persons convicted of misdemeanor crimes of domestic violence to possess firearms, and this includes convictions under statutes that allow for reckless (as opposed to knowing or intentional) conduct. 

*  McDonnell v. U.S., 2016 WL 3461561, ___ U.S. ___ (June 27, 2016):
Holding:  The federal bribery statute, 18 U.S.C. Sec. 201, must be interpreted in a limited fashion to avoid constitutional concerns over vagueness; under the statute, a government official must take an “official act” in exchange for something of value, but an “official act” does not include merely setting up a meeting, hosting an event, or contacting another government official to talk about an issue or gather information, since these are routine matters that all government officials do and constituents request; the government official must make a decision or take an action “on” a question or matter (similar to how a court decides a question), or agree to do so, to violate the bribery statute. 

U.S. v. Swisher, 2016 WL 142591 (9th Cir. 2016):
Holding:  Statue prohibiting unauthorized wearing of military medals violates 1st Amendment free speech clause.

U.S. v. Arizona, 2014 WL 10987432 (D. Ariz. 2014):
Holding:  Arizona statute that prohibited human smuggling was preempted by the federal Immigration and Nationality Act that also prohibits transporting aliens.

U.S. v. Jenkins, 2013 WL 3338650 (E.D. Ky. 2013):
Holding:  Plain meaning of words “because of” in Hate Crimes Prevention Act means that sexual orientation of Victim is a necessary prerequisite to the assault to be a violation of the Act.

City of Fort Lauderdale v. Dhar, 2016 WL 743287 (Fla. 2016):
Holding:  Red-light camera statute which treated drivers who drove rental cars differently than drivers who owned their cars was unconstitutional as applied to renters; there was no rational basis for the unequal treatment, because the violation was the same.

State v. Barnett, 2016 WL 225216 (N.C. App. 2016):
Holding:  Statute providing that court can enter a permanent “no contact” order for Victims of sexual offenses did not authorize such orders for Victims’ family members.



Estes v. State, 2016 WL 1164194 (Tex. App. 2016):
Holding:  Statute which enhanced the degree of felony based on whether the sexual assault-Victim was a person whom Defendant was prohibited from marrying or living with violated Equal Protection as applied to a Defendant who was married to someone else; the statute punished married Defendants more harshly than unmarried Defendants for the identical acts.

State v. Ainsworth, 2016 WL 97416 (Utah App. 2016):
Holding:  Statute which created a more serious felony for Defendants who injured or killed someone while driving under the influence of a “measurable amount” of an illegal substance violated the uniform operation of laws provision of Utah Const.; there was no rational basis for charging those with a measurable amount of drug with a higher offense than those under the influence of a non-measurable amount but who were still demonstrably impaired.

State v. Herrmann, 2015 WL 7432597 (Wis. App. 2015):
Holding:  Statute which prohibited possession of a switchblade knife violated 2nd Amendment as applied to Defendant who possessed knife in his own home for self-defense; the statute did not serve an important Gov’t interest in that the public threat of a switchblade in someone’s own home was negligible, and the total ban on switchblades significantly burdened the right to bear arms. 

Sufficiency Of Evidence

State v. Clark, 2016 WL 3549424 (Mo. banc June 28, 2016):
Holding:  Even though Defendant was sitting on a bed in a bedroom which had drugs in two closed pouches on a nightstand, Defendant had $560 in cash, and a pair of men’s shoes was in the bedroom, this evidence was insufficient to prove that Defendant consciously or intentionally possessed the drugs, either actually or constructively, where (1) the residence was owned by Defendant’s girlfriend; (2) Defendant’s belongings were in a different bedroom; (3) there was a lot of clutter on the nightstand with the pouches; and (4) the $560 was not in denominations typically used in drug transactions, i.e., it was not all in “small” denominations.  Additionally, even though an Officer testified that a cell phone which he “believed” belonged to Defendant was in the bedroom with the drugs, this was mere speculation since the State did not present evidence as to the ownership of the phone; speculative inferences cannot be used to support a conviction.
Concurring Opinion:  Although three judges concurred in the result, they wrote that the Court’s long-standing interpretation of the drug possession statute is erroneous.  They would hold that under 195.010(34) Defendant constructively possessed the drugs because they were “within [his] easy reach and convenient control,” but they would hold that the State did not prove the knowledge element, i.e., that he knew of the nature and presence of the drugs.




M.S. v. N.M., 2016 WL 1319059 (Mo. App. E.D. April 5, 2016):
Holding:   Even though Defendant and Victim had a “heated” argument over coaching baseball in 2012, and Defendant threatened Victim in a phone call in 2015, the evidence was insufficient to enter an order of protection because there were not two or more incidents showing a “continuity of purpose” as required by Sec. 455.010(13)(c); the two incidents were separated by three years and were not connected to each other; furthermore, the “heated” argument incident was initiated by Victim, so cannot qualify as part of an “unwanted course of conduct.”

State v. Twitty, 2016 WL 2731943 (Mo. App. E.D. May 10, 2016):
Even though (1) Defendant possessed empty pseudoephedrine boxes and receipts for having purchased them, and (2) Defendant confessed to having purchased the pills and trading them for methamphetamine, the evidence was insufficient to convict of “possession” of pseudoephedrine with intent to make meth; this is because (a) Defendant did not have “actual possession” of any pseudoephedrine when he was arrested, and (b) Defendant did not have “constructive possession” either because, at the time of his arrest, he no longer exercised dominion or control over the pills.
Facts:  After examining pseudoephedrine log records showing frequent purchases of the drug, police went to a residence.  There, they saw Defendant shred pseudoephedrine boxes.  They arrested Defendant, and seized the boxes and receipts for purchasing the pills.  Defendant confessed to having purchased the pills and said he had traded them for methamphetamine.  Police found no methamphetamine or pseudoephedrine.  Defendant was convicted of possessing pseudoephedrine with intent to make meth, Sec. 195.420.
Holding:   The State was required to prove that Defendant had actual or constructive possession of the pseudoephedrine.  However, Defendant lacked dominion or control over a controlled substance at the time of his arrest.  Sustaining Defendant’s conviction premised on “actual possession” would run afoul of Sec. 195.010(34)’s language that a person has actual possession if he “has the substance on his person or within easy reach and convenient control.”  Also, affirming Defendant’s conviction under “constructive possession” would drastically broaden what constitutes “constructive possession.”  The statute allows either actual or constructive possession.  The State, in effect, asks the court to create a third category of possession, i.e., past actual possession under a constructive possession theory.  This would usurp the Legislature’s role.  Conviction vacated.

State v. Shell, 2016 WL 3070002 (Mo. App. E.D. May 31, 2016):
Even though Defendant provided heroin to Victim, where Defendant did not inject Victim and dropped seemingly-well Victim off at his parents’ house after they used heroin together, evidence was insufficient to convict of involuntary manslaughter when Victim later died; this is because (1) Defendant did not have a duty to seek medical care for Victim and (2) Defendant’s actions were not reckless in that there was no evidence that Defendant was aware of the risk that Victim’s death was “probable” as a result of the heroin.  
Facts:  Defendant and Victim wanted to use heroin together.  Defendant bought heroin for them to use.  Victim was to pay him back.  Both injected themselves with heroin.  Afterwards, Defendant drove Victim back to Victim’s parents’ house.  Victim told his mother he was tired and was going to bed.  The next day, Victim was found dead.  Defendant was convicted of involuntary manslaughter for recklessly causing Victim’s death by providing him with heroin.
Holding:  Because the involuntary manslaughter statute does not consider a defendant’s failure to act, a duty to perform an omitted act must be otherwise imposed by law.  Where evidence to support conviction for involuntary manslaughter consists of affirmative acts as well as omission, a defendant may still be found guilty of the offense even if a duty to perform the omitted acts is not otherwise imposed by law.  A defendant has a duty to seek medical help for a person where a defendant has “created and/or increased the risk of injury,” or if he has a “status relationship” with a victim such that the victim may rely on the defendant for medical care.  Here, Defendant provided the heroin.  Defendant did not suggest how much heroin Victim should use or help Victim inject the drugs; thus, Defendant did not create or increase the risk of injury.  Nor did Defendant assume responsibility for medical care of Victim; Defendant dropped Victim off at his parents’ house, where Victim was able to converse with his mother.  Having concluded that the law did not impose on Defendant a duty to act, we must consider whether Defendant’s affirmative acts rose to the level of recklessness.  The State was required to prove that Defendant was aware of the risk that Victim’s death was “probable” as a result of the heroin, but no expert testified to this at trial.  Although a doctor testified that she had seen heroin overdose deaths, given the lack of evidence establishing the amount of heroin injected, the evidence was not sufficient to support conviction.

State v. Naylor, 2016 WL 3418806 (Mo. App. E.D. June 21, 2016):
Even though (1) Defendant entered a private office (room) in a public restaurant building during business hours and stole money from the office, and (2) he was charged with first-degree burglary on grounds that another person was in the public part of the restaurant at this time, the evidence was insufficient to convict of first-degree burglary because Sec. 569.160 logically contemplates that the “building or inhabitable structure” that Defendant unlawfully entered be the same “structure” in which another person was present; since Defendant was charged with entering a “room” (the office), the State had to prove that another person was in that “room” specifically.  
Facts:  Defendant was charged and convicted of first-degree burglary for entering a private office in a public restaurant building and stealing money from the office while “there was present in such building [Other Person], a person who was not a participant in the crime.”  “Other Person” was present in the public restaurant during business hours.
Holding:  The evidence is insufficient for first-degree burglary because the statute requires the Other Person to be in the room that was burglarized, when part of the building is private and part open to the public.  The State charged Defendant with burglary for entering a room not open to the public – the office – in the public restaurant building.  The State presented no evidence that anyone was in the office (room) when Defendant entered it and stole the money.  Sec. 569.160 contemplates that the “building or inhabitable structure” that a defendant unlawfully enters be the same “structure” in which another person is present.  By charging that Defendant entered a “room,” the State bore the burden of proving that another person was in this “room” specifically.  The evidence was insufficient to prove this.  However, the evidence does support the lesser offense of second-degree burglary, so court enters conviction for that.

State v. Burnett, 2016 WL 3437503 (Mo. App. E.D. June 21, 2016):
Where no officers testified as to what offense they arrested Defendant for, the evidence was insufficient to prove felony resisting arrest, because there was no evidence that Defendant was being arrested for a felony.
Facts:  Police responded to a call at a house for “flourishing” or “brandishing a weapon.”  When they arrived, they found a woman who appeared to be a victim of domestic violence.  Police also found Defendant hiding in a closet.  He struggled and fought with police as they arrested him.  Defendant was charged with felony resisting arrest on grounds that police were making an arrest for second-degree domestic assault, which is a felony.
Holding:  Under Sec. 575.150.5(1), resisting arrest is a misdemeanor, unless the police were arresting Defendant for a felony, in which case the resisting is a felony.  The relevant inquiry is not whether Defendant is guilty of second-degree domestic assault, but whether the arresting officer contemplated making a felony arrest.  Here, the State failed to ask any of the testifying officers what offense they were arresting Defendant for.  The record does not show the specific reason Defendant was arrested.  This could have easily been established by asking the testifying officers.  Although it is “probable” that Defendant was arrested for a felony (and he was charged with various felonies), the evidence is insufficient to prove felony resisting arrest beyond a reasonable doubt.  However, court enters conviction for lesser-included offense of misdemeanor resisting.  

State v. Coday, 2016 WL 1579254  (Mo. App. W.D. April 19, 2016):
Even though the State showed that Defendant had two prior convictions for “driving while under the influence of alcohol” under a Kansas statute, where the Kansas statute allowed conviction for “attempting to operate” a vehicle in an intoxicated condition, the evidence was insufficient to prove Defendant’s prior offenses, because Missouri requires that a defendant actually “operate” a vehicle.
Facts:  Defendant was convicted of DWI as a persistent offender for having two prior DWI convictions.  To prove the prior convictions, the State submitted two reports from Kansas that showed that Defendant had been twice convicted of “driving under the influence of alcohol” under a certain Kansas statute.  
Holding:  The State has the burden to prove prior convictions beyond a reasonable doubt.  The Kansas statute allows conviction for DWI for operating or “attempt[ing] to operate” a vehicle while intoxicated.  In Missouri, “attempting to operate” a vehicle does not constitute an intoxication-related traffic offense for purposes of Sec. 577.023.  In Missouri, to be guilty of DWI, a person must “operate” the vehicle.  Thus, the fact that the State showed that Defendant pleaded guilty to two DWI offenses under Kansas law does not establish beyond a reasonable doubt that Defendant “operated” a vehicle in Kansas.  When a foreign conviction encompasses acts outside of those prohibited by Missouri statute, the test is whether the acts committed during the commission of the foreign crime would qualify as an intoxicated-related offense under 577.023.  The State contends that Missouri can infer that Defendant was “operating” cars in Kansas because he was also charged with speeding in Kansas at the same time.  The Kansas speeding charges, however, were dismissed, so Missouri cannot infer guilt from a mere charge.  Case remanded for resentencing without persistent offender status. 

State v. Chase, 2016 WL 1579193 (Mo. App. W.D. April 19, 2016):
Even though Defendant knew she was wanted on a felony warrant and failed to appear for a court date, the trial court did not err in dismissing a charge for unlawful possession of a firearm as a “fugitive from justice,” Sec. 571.070.1(2), because the phrase “fugitive from justice” is ambiguous as to what it entails, and the rule of lenity requires that the ambiguity be resolved in Defendant’s favor.
Facts:  Defendant was charged with unlawful possession of a firearm as a “fugitive from justice.”  She possessed a gun, knowing she there was a warrant for her arrest for a felony and that she had failed to appear for a court date.  She moved to dismiss the charge on grounds that the statute was ambiguous.
Holding:  Sec. 571.070.1(2) makes it unlawful for a person to possess a firearm if the person is a “fugitive from justice.”  The phrase “fugitive from justice” is not defined by Missouri statute.  The appellate court has previously found the phrase to be ambiguous, subject to varying interpretations.  The Legislature could clarify the statute, but has not.  The rule of lenity requires that ambiguity be resolved in Defendant’s favor.  

State v. Lee, 2016 WL 2338427 (Mo. App. W.D. May 3, 2016):
(1)  Even though Officer smelled marijuana during a traffic stop, Officer could not conduct a warrantless pat-down of Defendant pursuant to Terry when Officer did not believe Defendant had weapons or was dangerous; the pat-down was not justified as a “search incident to arrest” when Officer had no intent to arrest at the time of the pat-down; the “exigent circumstances” exception does not apply because Defendant had been put in a patrol car, and there was no reason Officer could not have obtained a warrant; the “inevitable discovery” exception does not apply because Defendant was stopped for a license plate infraction, and there was no evidence Defendant would have inevitably been arrested and searched because of that; and even though a second pat-down (where drugs were found) was conducted after Defendant fled, the second pat-down was the result of the unconstitutional first pat-down; (2) Even though Officer suspected Defendant had marijuana, where Officer only intended to “detain” Defendant when he fled, the evidence was insufficient to support conviction for felony resisting arrest, because there was no proof that Officer was arresting Defendant for a felony, or that fleeing from the detention created a substantial risk of serious injury or death, even though Officer and Defendant tumbled down a hill when Officer caught Defendant.  
Facts:  Defendant was convicted of felony cocaine possession, misdemeanor marijuana possession, and felony resisting arrest.  Officer stopped Defendant for driving without a front license plate.  Officer smelled raw marijuana coming from the car.  Officer put Defendant in the patrol car.  Even though Defendant did not have his license, Defendant gave his identify, which Officer confirmed.  Defendant said the marijuana smell was from his girlfriend who had a “license” for a marijuana vaporizer.  Defendant gave permission to search his car.  No drugs were found in the car.  Officer then decided to search Defendant for drugs.  Officer testified he had no reason to believe Defendant had weapons or was dangerous.  Officer patted Defendant down and felt a small, hard object.  Officer told Defendant to put his hands behind his back.  Officer testified he planned to “detain” Defendant.  Instead, Defendant ran away.  Officer caught Defendant, and they tumbled down an embankment.  Officer handcuffed Defendant, and then found marijuana and cocaine on his person.
Holding:  (1)  The drugs should have been suppressed because the pat-down search (before Defendant ran) was without a warrant, and without consent.  The search was not a Terry search because that can only be for weapons; here, Officer testified he did not believe Defendant had weapons or was dangerous.  The smell of marijuana and Defendant’s nervousness would give rise to a belief that Defendant was involved in crime, but this is tempered by the fact that Defendant did not conceal his identity and was polite and compliant.   Under totality of circumstances, a reasonable person would not have feared Defendant had a weapon.  The State contends that the smell of marijuana justified the search as one incident to arrest.  But there was no testimony that Officer intended to make an arrest at the time he did the search.  Under the search-incident-to-arrest exception, the State needs more than probable cause to make an arrest; it needs an actual arrest.  Nor does the exigent circumstances exception apply.  Officer made no effort to obtain consent or a warrant.  Given that Defendant was in the patrol car and another Officer could have easily observed him while a warrant was obtained, there is no reason Officer could not have obtained a warrant.  The State argues that even if the first pat-down was not justified, the second pat-down after Defendant fled was.  But the second pat-down was the direct result of the first unconstitutional pat-down. The flight does not justify the search.  Lastly, the State argues the inevitable discovery exception applies.  But Defendant was stopped for a license plate violation.  Absent the unconstitutional search, there is no indication Defendant would have been arrested leading to the inevitable discovery of drugs. The drugs should have been suppressed.  Defendant’s drug convictions vacated and Defendant discharged.  (2)  There is insufficient evidence to prove felony resisting arrest.  Sec. 575.150.5 provides that resisting arrest for a felony is a felony, but resisting a detention or stop is only a misdemeanor unless the State proves that it was done in a manner that creates a substantial risk of serious physical injury or death.  The relevant inquiry is not whether Defendant is guilty of the charge for which he was arrested, but whether Officer contemplated making a felony arrest.  Here, Officer testified he was seeking only to “detain” Defendant.  Whether the intent was to arrest for a felony or merely detain is important because the latter is only a misdemeanor.  The events here cannot support felony resisting.  Officer had suspicion that Defendant had marijuana, but there was nothing to suggest he had cocaine, which is the felony charge.  Even though Officer and Defendant tumbled down a hill, the State does not contend that this created a substantial risk of serious injury or death.  Because resisting a lawful stop by fleeing is not a lesser of felony resisting, court discharges Defendant.

State v. Patterson, 2016 WL 2731964 (Mo. App. W.D. May 10, 2016):
Conviction for felony tampering with physical evidence during an investigation, Sec. 575.100.2, requires both (1) that the tampering impair the item’s availability in an investigation and (2) that the tampering obstruct a felony prosecution; the test is not whether the purpose of the investigation was to investigate a felony.
Facts:  During booking for an unrelated arrest, Defendant grabbed a baggie out of his shoe, and swallowed the pills and flushed others down a toilet.  Defendant later said the pills were 25 Vicodin pills.  He was convicted of the felony of tampering with physical evidence.
Holding:   Sec. 575.100.2 makes tampering with physical evidence a felony if the defendant “impairs or obstructs the prosecution” of a felony; otherwise tampering is a misdemeanor.  There is a difference between an “investigation” and a “prosecution.”  In a matter of first impression, the trial court ruled that tampering is a felony if police were investigating a felony, but that is not what the statute requires.  The statue requires that the tampering impair the item’s availability and that the tampering obstruct a felony prosecution.   Here, however, even though the trial court applied the wrong standard, reversal is not required.  That’s because the charging document accused Defendant of destroying 25 Vicodin pills, thereby impairing the prosecution for the felony of possession of a controlled substance with intent to distribute.

State v. Craig, 2016 WL 2731575 (Mo. App. W.D. May 10, 2016):
Holding:  As matter of first impression, a Defendant can be convicted of attempted enticement of a child, Secs. 566.151 and 564.011, even though he uses an adult intermediary to attempt to solicit the child to engage in sexual conduct; the person with or through whom Defendant arranges the sexual conduct need not be an actual child or law enforcement officer masquerading as a child.

*  Ocasio v. U.S., ____ U.S. ____, 136 S.Ct. 1423 (U.S. May 2, 2016):
Holding:  A defendant may be convicted of conspiring to violate the Hobbs Act based on proof that he entered into a conspiracy that had as its objective the obtaining of property from another co-conspirator with his consent and under color of official right; the money or property “extorted” need not come from someone outside the conspiracy; thus, where Police Officer-Defendant conspired with auto repair shop owners that he would refer business to them, and they would pay him a monetary kickback for doing so, this was an unlawful Hobbs Act “conspiracy” even though shop owners were co-conspirators and willingly participated in the scheme.

*  Taylor v. United States, 2016 WL 3369420, ___ U.S. ___ (U.S. June 20, 2016):
Holding:  The Hobbs Act can be used to convict defendants who rob intrastate marijuana dealers of drugs or proceeds, because this affects interstate commerce; to satisfy the Act’s commerce element, Government nee only show that Defendant robbed a drug dealer.

*  McDonnell v. U.S., 2016 WL 3461561, ___ U.S. ___ (June 27, 2016):
Holding:  The federal bribery statute, 18 U.S.C. Sec. 201, must be interpreted in a limited fashion to avoid constitutional concerns over vagueness; under the statute, a government official must take an “official act” in exchange for something of value, but an “official act” does not include merely setting up a meeting, hosting an event, or contacting another government official to talk about an issue or gather information, since these are routine matters that all government officials do and constituents request; the government official must make a decision or take an action “on” a question or matter (similar to how a court decides a question), or agree to do so, to violate the bribery statute. 



U.S. v. Ford, 99 Crim. L. Rep. 70 (1st Cir. 4/13/16):
Holding:  In prosecution as aider and abettor of felon-in-possession of firearm, Defendant-Wife must have more than just “reason to know”’ that her husband might have been convicted of a felony; Gov’t must prove Wife actually knew the facts that made husband’s possession illegal.

U.S. v. Bailey, 2016 WL 1426295 (4th Cir. 2016):
Holding:  Even though Defendant entered Victim’s car when Victim refused to give him a ride and put something “cold and hard” on the Victim’s neck while telling him to drive, evidence was insufficient to prove that Defendant had the specific intent to kill or seriously harm the Victim so as to prove carjacking; there was no weapon seen, and Defendant initially said he would pay for a ride.  

U.S. v. Weimert, 99 Crim. L. Rep. 48 (7th Cir. 4/8/16):
Holding:  Even though Defendant misled parties in a real estate deal about the other side’s underlying interest in the deal, this did not violate federal wire fraud laws; buyers and sellers don’t break the law if they engage in “sharp dealing” by deceiving each other about their true preferences, priorities or bottom-line terms; Congress could not have meant to criminalize a buyer’s or seller’s negotiating positions.

U.S. v. Wroblewski, 98 Crim. L. Rep. 593 (8th Cir. 3/15/16):
Holding:  Even though Defendant on supervised release failed to appear after receiving a summons for a revocation hearing, this did not violate the “bail jumping” statute, 18 USC 3146(a)(1); the statute only applies when a person has failed to appear after having been “released” on a summons or following arrest.  

U.S. v. Reza-Ramos, 2016 WL 890777 (9th Cir. 2016):
Holding:  Gov’t bears burden of proving that Victim is Native American whenever Gov’t charges a defendant under the Indian General Crimes Act based upon the status of the Victim.

U.S. v. Jenkins, 2013 WL 3338650 (E.D. Ky. 2013):
Holding:  Plain meaning of words “because of” in Hate Crimes Prevention Act means that sexual orientation of Victim is a necessary prerequisite to the assault to be a violation of the Act.

U.S. v. Patterson, 2016 WL 865220 (D. Mass. 2016):
Holding:  Even though (1) Defendant was observed walking in front of a bank for a period of time, (2) Defendant had his face covered with a hat and sunglasses, and (3) Defendant was wearing gloves and had a concealed pellet gun, the evidenced was insufficient to convict of attempted bank robbery where he never entered bank, spoke to anyone at bank, or removed gun from his person.




People v. Garcia, 98 Crim. L. Rep. 508 (Cal. 2/16/16):
Holding:  Even though burglary statute used the term “room” to define burglary, where Defendant entered a store with the intent to commit a robbery and then took a victim into a store bathroom where he raped her, there was only one burglary, not two; the risk to personal safety occurred when Defendant initially entered the store to commit a felony, and the bathroom itself did not provide a separate, reasonable expectation of additional protection.

Sydnor v. U.S., 2016 WL 187942 (D.C. 2016):
Holding:   Burglary statute which applied to a “yard” where “goods are kept for the purpose of trade” did not apply to a construction site because the Gov’t did not prove that anything at the site would later be sold.

Doubleday v. People, 2016 WL 15323 (Colo. 2016):
Holding:   To convict of felony-murder, the State must prove all the elements of the predicate offense, including the inapplicability of any affirmative defenses; thus, where jury acquitted Defendant of the predicate offense of robbery based on the affirmative defense of duress, the Defendant’s felony-murder conviction must be reversed.

Clarke v. U.S., 2016 WL 533898 (Fla. 2016):
Holding:  Felon-in-possession statute requires proof of prior felony adjudication of guilt.

People v. Bradford, 99 Crim. L. Rep. 8, 2016 WL 1165492 (Ill. 3/24/16):
Holding:  Where “burglary by remaining” statute required that a person “without authority remain” in a building, Defendant, who shoplifted from Wal-Mart, did not commit the offense by staying in a public area of Wal-Mart and leaving before closing time; the offense requires exceeding authority to be in the building, such as hiding, entering an unauthorized area, or continuing to remain after authority is revoked; “[I]t strains logic to presume that the legislature intended most incidents of retail theft to be prosecuted as burglaries.”

State v. Washington, 99 Crim. L. Rep. 11 (N.H. 4/1/16):
Holding:  Where identify theft law made it illegal to misuse personal data of “another person,” Defendant did not violate law by using a fake name (not of an actual person) to get a credit card.  

Schofield v. State, 2016 WL 1593967 (Nev. 2016):
Holding:  Phrase “intent to keep” used in kidnapping statute required an intent to keep Victim permanently or for a prolonged period; the phrase was ambiguous and rule of lenity required this interpretation.

State v. Graham, 2016 WL 1729593 (Vt. 2016):
Holding:  High school employee-Defendant who was between employment contracts during summer break when she had sex with minor-student Victim was not in a position of authority over Victim.


People v. Thompson, 2015 WL 9437524 (Cal. App. 2015):
Holding:  The value of a stolen debit card is only the minimal intrinsic value of the plastic for purposes of theft statute’s $950 threshold for petty theft; however, a separate statute allows this to be prosecuted as felony theft if the card is actually used to purchase more than $950.

People v. Ramirez, 2016 WL 462647 (Cal. App. 2016):
Holding:  Officer’s expert testimony about how various persons had aligned themselves with various street gangs was conclusory and insufficient to establish that the umbrella gang had committed nonparty gang members’ crimes.

Crapps v. State, 2015 WL 8114247 (Fla. App. 2015):
Holding:  Even though Defendant posted nude pictures of his ex-girlfriend on her Instagram account, this did not support conviction for unauthorized access to a computer, because there was no evidence regarding how Defendant’s actions amounted to accessing a specific computer or network.

Prophitt v. State, 2016 WL 1035435 (Ga. App. 2016):
Holding:  Even though Defendant masturbated while watching, from outside and underneath a house (in the crawlspace), a child-victim take a shower (apparently through a hole in the floor), evidence was insufficient to convict of child molestation because Defendant was not “in the presence” of the victim, and victim was not aware that Defendant was watching.  

Lindsay v. State, 2016 WL 1102611 (Ga. App. 2016):
Holding:  For Defendant to be convicted of “receiving stolen property,” the State must prove that the tangible goods he received were actually stolen; where Defendant received goods that were lawfully purchased by his girlfriend with money she had embezzled, Defendant had not received “stolen property.”

Cowans v. State, 2016 WL 1664984 (Ind. App. 2016):
Holding:  If a reasonable driver would have felt unsafe to come to an immediate stop where Officer began trying to stop Defendant, then Defendant is not fleeing for purposes of resisting arrest statute; whether adequate justification existed for not stopping is a question for the fact-finder.

State v. Holstead, 2016 WL 1391931 (Kan. App. 2016):
Holding:  Marijuana clippings with no roots, which had been transplanted into an aeroponic/hydroponic grow system, were not “plants,” and thus, could not be used to convict of cultivating marijuana. 

State v. Miller, 2016 WL 984258 (N.C. App. 2016):
Holding:  Even though State law made it illegal for a person who had a prior conviction for methamphetamine to possess pseudoephedrine, evidence was insufficient to convict Defendant because the statute failed to give fair notice and warning to defendants that such possession was illegal, and thus, the statute violated due process; a reasonable citizen would not know that possession of a legal product is “illegal,” and there was no proof that Defendant actually knew his possession was illegal.

State v. Young, 2016 WL 1295951 (Ohio App. 2016):
Holding:  Evidence was insufficient to convict of failure to report a change of address for moving from a “current address” to a “secondary address” as identified on the registration form; the form and statute did not define “current address” or “secondary address,” and, in any event, the State had actual notice of Defendant’s actual address during the entire reporting period.

State v. Kohonen, 2016 WL 492651 (Wash. App. 2016):
Holding:  High-school-student-Defendant’s social network post that he wanted to punch a fellow student and that the student “must die” did not constitute a “true threat” and was protected speech; even though the alleged Victim was upset by the posting, the statements were hyperbolic expressions of frustration; hence, the statement did not support conviction for cyberstalking.

People v. Orta, 98 Crim. L. Rep. 592 (N.Y. Crim. Ct. 3/15/16):
Holding:  Where Defendant was charged with being in a park “after dusk,” evidence was insufficient to convict based on testimony that the sun had set and “nightfall” had begun, because “dusk” doesn’t end until the sun drops below the horizon.

Com. v. Phillips, 2015 WL 8708232 (Penn. Super. 2015):
Holding:  Crime of flight to avoid apprehension requires that Defendant has been charged with a crime at time he flees.


Trial Procedure

*  Dietz v. Bouldin, ___ U.S. ___, 136 S.Ct. 1885 (U.S. June 9, 2016):
Holding:  Federal judges can, in limited circumstances, recall a jury after it has been dismissed in order to correct a legal mistake in the verdict.  In determining whether a jury can be recalled, courts should consider the length of delay between discharge and recall; whether jurors have spoken to anyone after discharge or accessed information about the case from external sources, including the internet; and courtroom or public reaction to the verdict which might bias recalled jurors.  The Court expressly noted it was not deciding whether judges can recall juries in criminal cases:  “Given additional concerns in criminal cases, such as attachment of the double jeopardy bar, we do not address here whether it would be appropriate to recall a jury after discharge in a criminal case.”

U.S. v. Murguia-Rodrigues, 2016 WL 791241 and 2016 WL 721714 (9th Cir. 2016):
Holding:  Defendant did not validly waive language interpreter at sentencing where Defendant initially said he wanted an interpreter, but when court said the interpreter had “other duties” and asked again if he needed one, Defendant replied he would proceed in English.


Nixon v. State, 2016 WL 735867 (Tex. App. 2016):
Holding:  Where jury returned verdict form with a note saying that its sentences should be consecutive, this was an unauthorized verdict, not an “informal verdict,” and so court was required to reform the verdict to comport with the law by omitting the unauthorized portion (that sentences be consecutive), rather than sending the jury back to resume deliberations.

State v. Mahoney, 2016 WL 687142 (N.J. Super. Ct. 2016):
Holding:   Jurors from trial are not permitted to participate in Defendant’s sentencing hearing; thus, jurors could not testify that they believed Defendant needed treatment, instead of punishment.

Waiver of Counsel

McCollum v. State, 2016 WL 700279 (Miss. App. 2016):
Holding:  Even though Defendant disparaged his appointed attorney, Defendant did not impliedly waive or forfeit his right to counsel where trial court gave no warnings to Defendant that he might forfeit counsel by continuing to disparage counsel.

State v. Blakeney, 2016 WL 611119 (N.C. App. 2016):
Holding:  Even though Defendant requested a continuance to hire new counsel, this was not “misconduct” that forfeited his right to appointed counsel where Defendant did nothing to disrupt the proceedings.

N.H. Bar Ass’n Ethics Comm., Op. 2015-16/9, 99 Crim. L. Rep. 15:
Holding:  Lawyer appointed to be “standby counsel” in a case should seek guidance from trial court as to what lawyer’s duties as “standby counsel” are in terms of investigation, discovery, hearing attendance, legal research, and advice; given that a Defendant has a right to self-representation, the scope of “standby counsel’s” duties will “need to be developed through consultation between the court and the defendant, and not simply imposed.”
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