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Editor’s Note


September 30, 2016


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from July 1, 2016 to September 30, 2016, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Deputy Director





















Abandonment (Rule 24.035 and 29.15)

Huffman v. State, 2016 WL 3731454 (Mo. App. E.D. July 12, 2016):
Holding:  Even though (1) 29.15 counsel filed a motion for a 30-day extension of time, and (2) the motion court’s Findings deemed the amended motion to be “timely,” appellate court remands for an abandonment hearing because there was no indication that the motion court had ever actually granted the extension motion, and the motion court cannot retrospectively grant it; thus, the amended motion was untimely, and an abandonment inquiry is necessary.

Wilson v. State, 2016 WL 4362129 (Mo. App. E.D. Aug. 16, 2016):
Holding:  Even though first public defender withdrew from case and 29.15 court granted second public defender a second extension of time to file an amended motion, Rule 29.15(g) authorizes only one extension of time for a total time of not more than 90 days from appointment of the original (first) public defender; the amended motion was untimely, and case must be remanded for abandonment hearing.

Usry v. State, 2016 WL 5030350  (Mo. App. E.D. Sept. 20, 2016):
Holding:  Even though the docket sheets reflected a later appointment of counsel than the file-stamped written order appointing counsel, the date of the written order and file-stamp control; amended motion was untimely and case remanded for abandonment hearing.

Propst v. State¸ 2016 WL 5030353 (Mo. App. E.D. Sept. 20, 2016):
Where Public Defender told 24.035 Movant that Public Defender would file his Form 40 for him and Movant signed a Form 40 for Public Defender to file, but Public Defender then filed it late, motion should be deemed timely filed under third-party active interference doctrine; Movant had done all he could by giving Form 40 to Public Defender within time for filing it.
Facts:  After Movant’s probation was revoked, a Public Defender met with Movant, told him he had claims for postconviction relief, and provided Movant a completed Form 40 for him to sign.  Movant signed it and gave it to Public Defender, who said he would file it.  However, Public Defender then filed it late.  The motion court dismissed the case as untimely.
Holding:  The “abandonment doctrine” does not apply here because it applies to late-filed amended motions only.  Instead, the “active interference doctrine” applies.  Where an inmate prepares his initial Form 40 and does all he can reasonably do to ensure it is filed on time, the late filing can be excused if caused solely from the active interference of a third party beyond inmate’s control.  Here, inmate singed a Form 40 prepared by the Public Defender and relied on the Public Defender to timely file it, but Public Defender failed to do so.  Court cautions that while it is applying the active interference doctrine here, it may not do so every time the Public Defender voluntarily injects itself into a postconviction case and agrees to file a Form 40 for a movant.




Galbreath v. State, 2016 WL 3974566 (Mo. App. S.D. July 25, 2016):
Even though prior 29.15 counsel had filed a statement in lieu of amended motion, where new 29.15 counsel filed a motion for abandonment, the motion court granted it, and new 29.15 counsel was allowed to file an amended motion, State waived claim on appeal that the motion court should not have found abandonment and allowed the amended motion, because State did not object on these grounds in the motion court.
Facts:  Movant timely filed a pro se 29.15 motion, and later, counsel timely filed a statement in lieu of amended motion.  Subsequently, new counsel entered the case.  New counsel filed a motion to find abandonment and allow an amended motion, which the motion court sustained.  Counsel filed an amended motion.  The State did not object in the motion court.  The court heard the case and issued a ruling on the merits.
Holding:  The State claims on appeal that the motion court erred in finding abandonment and allowing the filing of the amended motion.  However, a party should not be allowed on appeal to claim error on the part of the motion court when the party did not raise the issue below and give the motion court an opportunity to rule on the issue.  “To label the state’s posture in the motion court as waiver, acquiescence, estoppel, invited error, or Rule 78.09 violation yields the same result:  we will not now address these complaints for the first time on appeal.”  

Williams v. State, 2016 WL 4385081 (Mo. App. S.D. Aug. 17, 2016):
Holding:  Even though counsel’s 29.15 amended motion was only one day late, court remands for an abandonment hearing.

Williams v. State, 2016 WL 4087054 (Mo. App. W.D. Aug. 2, 2016):
Even though 24.035 Movant had not returned a public defender application, motion court should not have granted public defender’s motion to withdraw without giving Movant notice and opportunity to be heard, and without determining if counsel’s withdrawal would constitute “abandonment.”
Facts:  Movant filed a pro se 24.035 motion.  The Public Defender was appointed, but before filing an amended motion or statement in lieu, moved to withdraw because Movant had not returned a public defender application.  The withdrawal motion did not include Movant on the certificate of service.  The motion court granted the withdrawal motion without notifying Movant or giving him an opportunity to be heard.  The court then denied the pro se 24.035 motion without a hearing.  Later, a different public defender filed for an appeal out-of-time.  The appellate court granted late notice of appeal.
Holding:  Rule 24.035(e) gives indigent Movants the right to appointed counsel at the motion court level (though the right to appointed counsel on appeal is “less clear”).   Once appointed, counsel had a duty to file an amended motion or statement in lieu.  The motion court was required to determine whether allowing counsel to withdraw would constitute an “abandonment” under the Rule, before allowing the withdrawal.  Further, the motion court was required to give notice and opportunity to be heard to Movant before allowing the motion to withdraw.  Counsel also was required to give notice to Movant that counsel was withdrawing, because counsel has an obligation to do that anytime counsel withdraws.  The motion court abused its discretion in allowing counsel to withdraw without these requirements.  Reversed and remanded for abandonment and indigence inquiry. 

Appellate Procedure

Green v. State, 2016 WL 4236156 (Mo. banc Aug. 9, 2016):
Holding:  (1)  Where Movant’s pro se 29.15 claims were attached to his amended motion, but the motion court expressly ruled only on the amended motion claims, the judgment is not final under Rule 74.01(b) for purposes of appeal because there was not an adjudication of all claims; (2) Rule 78.07(c) applies to postconviction motions, but even though Movant did not file a 78.07(c) motion to correct the “form or language” of the judgment regarding the omitted claims, 78.07(c) is inapplicable here because there is a difference between an error with the “form or language” of an adjudicated claim, and the failure to adjudicate the claim itself (as here); and (3) even though Rule 73.01(c) provides that “all fact issues upon which no specific findings were issued shall be considered as having been found in accordance with the result reached,” this Rule is inapplicable here because there is a difference between “fact issues” and unadjudicated claims (as here).  Appeal dismissed.

Galbreath v. State, 2016 WL 3974566 (Mo. App. S.D. July 25, 2016):
Even though prior 29.15 counsel had filed a statement in lieu of amended motion, where new 29.15 counsel filed a motion for abandonment, the motion court granted it, and new 29.15 counsel was allowed to file an amended motion, State waived claim on appeal that the motion court should not have found abandonment and allowed the amended motion, because State did not object on these grounds in the motion court.
Facts:  Movant timely filed a pro se 29.15 motion, and later, counsel timely filed a statement in lieu of amended motion.  Subsequently, new counsel entered the case.  New counsel filed a motion to find abandonment and allow an amended motion, which the motion court sustained.  Counsel filed an amended motion.  The State did not object in the motion court.  The court heard the case and issued a ruling on the merits.
Holding:  The State claims on appeal that the motion court erred in finding abandonment and allowing the filing of the amended motion.  However, a party should not be allowed on appeal to claim error on the part of the motion court when the party did not raise the issue below and give the motion court an opportunity to rule on the issue.  “To label the state’s posture in the motion court as waiver, acquiescence, estoppel, invited error, or Rule 78.09 violation yields the same result:  we will not now address these complaints for the first time on appeal.”  

In re Marriage of Davis, 2016 WL 3661809 (Mo. App. S.D. July 7, 2016):
Holding:  Although pre-1979 cases hold that appellate courts cannot take judicial notice of local court rules (and that the local rule must be introduced into evidence), Southern District holds that it can take judicial notice of a local court rule because Sec. 478.245.3 (1979) provides a procedure for adopting local court rules and filing them with the supreme court, and their publication allows an appellate court to take judicial notice.  
Discussion:  Pre-1979 cases hold that appellate courts cannot take judicial notice of local court rules.  However, Sec. 478.245.3, enacted in 1979, provides an express procedure for adopting local court rules.  There are no appellate cases to date interpreting the effect of 478.245.3.  The statute requires that local rules be filed with the supreme court, which will maintain them as public records.  Once so adopted, local rules are published by West as part of Missouri Court Rules, and are available on the supreme court website.  Thus, any uncertainty as to the existence or content of local court rules that gave rise to the prohibition against taking judicial notice of them has been eliminated.  As a result, appellate courts can take judicial notice of local court rules.

Gray v. State, 2016 WL 4538084 (Mo. App. W.D. Aug. 30, 2016):
(1) Where Defendant had completed a prior sentence and was no longer detained on it (but was seeking to set it aside because it was being used to enhance a federal charge), Rule 29.07(d) might be available to correct manifest injustice (but there was no manifest injustice here); (2) denial of Rule 29.07(d) motions are appealable where filed after sentencing.
Discussion:  (1) Rule 29.07(d) does not have a time limit on when a guilty plea can be withdrawn after sentence to correct manifest injustice.  However, Rule 29.07(d) is not a substitute for Rule 24.035 or Rule 91 habeas corpus.  If a defendant raises claims that could have been raised in a Rule 24.035 motion, the claims are generally waived unless Rule 91 habeas relief is available.  Here, Defendant is not eligible for habeas relief because he has completed his sentence.  It is “not at all clear” that 29.07(d) relief is not available to prevent manifest injustice where a defendant has completed a sentence and is no longer detained.  However, here the claims raised do not result in manifest injustice.  (2) The State argues a Rule 29.07(d) motion is not appealable, but this Court has previously held that they are appealable where filed after sentencing.

Taylor v. U.S., 2016 WL 2783449 (2d Cir. 2016):
Holding:  (1)  Indigent defendants are entitled to CJA counsel when seeking rehearing on appeal; (2) where CJA counsel failed to seek rehearing, court of appeals can recall its mandate to allow filing of petition for rehearing.

U.S. v. Heredia-Holguin, 99 Crim. L.  Rep. 342, 2016 WL 2957853 (5th Cir. 5/20/16):
Holding:  Even though alien-Defendant was deported, this did not moot his appeal of his supervised release terms, because he continued to be subject to the terms of release.

Bail – Pretrial Release Issues

Sopo v. Attorney General, 99 Crim. L. Rep. 396 (11th Cir. 6/15/16):
Holding:  Aliens facing mandatory detention as aggravated felons pending removal must receive a bond hearing within a reasonable time; here, Defendant had finished a sentence for bank fraud, but had been held 4 years in custody pending removal.






Brady Issues


U.S. v. Sember, 99 Crim. L. Rep. 345 (S.D. Ohio 5/27/16):
Holding:  Gov’t cannot destroy a hard driving allegedly containing contraband that may be subject to future civil litigation; here, after Defendant was found not guilty of theft of gov’t property, he planned to bring a civil action that could involve the data on the hard drive.

State v. Colvin, 2016 WL 3067445 (Mont. 2016):
Holding:  Where the defense had specifically requested that a vehicle in which the charged attempted-murder occurred be preserved, State violated Brady by releasing vehicle back to victim without the defense having been able to examine it for gunshot residue and blood-spatter; remedy was dismissal of charges.


Civil Procedure

Larsen v. Union Pacific Railroad Co., 2016 WL 4480770 (Mo. App. W.D. Aug. 23, 2016):
Holding:  Rule 78.08’s plain error provision can be used to raise issue of Juror nondisclosure after time for filing New Trial Motion has expired.

S.H. v. Cannon, 2016 WL 5030454  (Mo. App. W.D. Sept. 20, 2016):
Holding:  Even though Defendant had pleaded guilty to statutory rape (Sec 566.032) and statutory sodomy (Sec. 566.062), these were not listed offenses under Sec. 537.046 which allows a Plaintiff-Victim to recover civil monetary damages for childhood sexual abuse; further, the trier of fact in the civil case was not required to find that Defendant committed acts that would have constituted a violation of Sec. 537.046.  Judgment for Defendant affirmed.

U.S. v. Sember, 99 Crim. L. Rep. 345 (S.D. Ohio 5/27/16):
Holding:  Gov’t cannot destroy a hard driving allegedly containing contraband that may be subject to future civil litigation; here, after Defendant was found not guilty of theft of gov’t property, he planned to bring a civil action that could involve the data on the hard drive.

Confrontation & Hearsay

U.S. v. Jimison, 2016 WL 3199735 (5th Cir. 2016):
Holding:  District court violated Defendant’s confrontation rights by allowing Officer to testify at revocation to hearsay statements of confidential informant; the hearsay was the only evidence that Defendant violated his supervised release.


State v. Schiller-Munneman, 99 Crim. L. Rep. 526 (Ore. 6/30/16):
Holding:  Texts sent by police from rape victim’s phone in an attempt to trick Defendant into making incriminating statements were inadmissible hearsay.

State v. McKiver, 2016 WL 2864818 (N.C. App. 2016):
Holding:  Statements made in an anonymous 911 call were “testimonial” because the call showed there was no ongoing emergency since the caller didn’t feel the need to remain on the line until help could arrive and made clear she wasn’t facing any immediate threats, she was describing past events, and the officer who arrived at the scene testified it was “pretty calm.” 

Com. v. Brown, 2016 WL 2732086 (Pa. Super. 2016):
Holding:  Autopsy report is “testimonial” and cannot be admitted without testimony of doctor who performed autopsy.



Continuance

Com. v. Herp, 99 Crim. L. Rep. 396 (Ky. 6/16/16):
Holding:  Where in child sex case the State on day of trial amended the time-frame in which the offense occurred, Defendant should have been granted a 2-day continuance to investigate.  


Counsel – Right To – Conflict of Interest


Taylor v. U.S., 2016 WL 2783449 (2d Cir. 2016):
Holding:  (1)  Indigent defendants are entitled to CJA counsel when seeking rehearing on appeal; (2) where CJA counsel failed to seek rehearing, court of appeals can recall its mandate to allow filing of petition for rehearing.

Battaglia v. Stephens, 2016 WL 3084272 (5th Cir. 2016):
Holding:  Capital defendant was entitled to stay of execution to make appointment of federally-funded substitute counsel meaningful; counsel was needed to develop evidence to show Defendant was incompetent.

Schmid v. McCauley, 2016 WL 3190670 (7th Cir. 2016):
Holding:  Where state prisoner suffered from mental problems, this warranted appointment of counsel to determine whether his mental disability equitably tolled the limitations period for filing a federal habeas.




People v. Cotto, 2016 WL 2926359 (Ill. 2016):
Holding:  Postconviction Movants are entitled to counsel who provide reasonable level of assistance, regardless of whether counsel is appointed or retained.

State v. Singleton, 2016 WL 3012793 (La. App. 2016):
Holding:  Public Defender had good cause under rules of professional conduct to avoid appointment in a private capacity to represent indigent prisoner in postconvction case; Public Defender had extensive duties as head of public defender office, had high caseloads and shrinking budget, and was contractually prohibited from having a private practice.


Death Penalty


Battaglia v. Stephens, 2016 WL 3084272 (5th Cir. 2016):
Holding:  Capital defendant was entitled to stay of execution to make appointment of federally-funded substitute counsel meaningful; counsel was needed to develop evidence to show Defendant was incompetent.


First Amendment Coalition of Ariz. v. Ryan, 2016 WL 2893413 (D. Ariz. 2016):
Holding:  Capital plaintiff made facially valid claim that execution drugs violated 8th Amendment where he alleged that the protocol was very likely to cause extreme pain and suffering, and presented an alternative execution method that was feasible and had reduced risk of pain and suffering.

Kelley v. Johnson, 99 Crim. L. Rep. 569 (Ark. 7/21/16):
Holding:  Capital defendants granted stay of execution to file cert. petitions regarding their constitutional claim about disclosure of lethal injection drugs.

Rauf v. State, 99 Crim. L. Rep. 603 (Del. 8/2/16):
Holding:  Delaware’s death penalty scheme violates 6th Amendment right to have jury determine facts necessary to impose death.

Allen v. Sanders, 2016 WL 3030136 (Ariz. App. 2016):
Holding:  In capital cases, a trial court must independently determine if probable cause exists as to concurrently charged child abuse allegations that are also aggravating factors, and cannot rely on grand jury’s determination of probable cause.






Discovery 

U.S. v. Sember, 99 Crim. L. Rep. 345 (S.D. Ohio 5/27/16):
Holding:  Gov’t cannot destroy a hard driving allegedly containing contraband that may be subject to future civil litigation; here, after Defendant was found not guilty of theft of gov’t property, he planned to bring a civil action that could involve the data on the hard drive.

Double Jeopardy

State v. Larsen, 2016 WL 4374255 (Mo. App. W.D. Aug. 16, 2016):
Even though (1) Sec. 479.170.1 states that where it “shall appear” to a municipal judge that an offense is not cognizable in municipal court, the judge shall refer it to state court; and (2) Sec. 479.170.2 states that DWI offenses in which a defendant has two or more prior DWI convictions are not cognizable in municipal court, where the municipal judge accepted Defendant’s guilty plea to DWI and sentenced him, double jeopardy precluded the State from later charging Defendant with the same DWI in state court.  This is because the municipal court had subject matter jurisdiction to hear the DWI case.   Even assuming that Sec. 479.170 was a restriction upon the municipal court’s authority, the statute did not prohibit the judge’s actions here because it only requires a judge to refer a case to state court where it “appear[s]” to the judge that such referral is required, and there was no evidence before the judge indicating that Defendant had two or more prior convictions. 
Facts:  Defendant pleaded guilty and was sentenced in municipal court for DWI.  Later, the State charged Defendant, as a persistent DWI offender, with the same incident in State court.  The trial court granted Defendant’s motion to dismiss on double jeopardy grounds.  The State appealed.
Discussion:   The State claims that Sec. 479.170 prohibited the municipal judge from hearing the municipal DWI case, and that its judgment is a nullity.  But the State’s jurisdictional argument is not valid after J.C.W. ex rel. Webb v. Wyciskalla, 275 S.W.3d 349 (Mo. banc 2009), which rejected the notion of “jurisdictional competence.”  Art. V, Sec. 23, Mo.Const., gives municipal judges the power to hear municipal ordinance violations.  Thus, the municipal court had subject matter jurisdiction.  The State’s argument that Sec. 479.170 imposes a restriction on the municipal court’s authority is nothing more than a “jurisdictional competence” argument, not a subject matter jurisdiction argument.  Moreover, the statute’s plain language requires a municipal judge to refer a case to state court only when it “appear[s]” to the judge that referral is required.  Here, there was no evidence before the municipal judge of Defendant’s prior convictions.
Dismissal on double jeopardy grounds affirmed.

Castaneda v. State, 2016 WL 3348587 (Nev. 2016):
Holding:  Defendant’s simultaneous possession of 15 images of child pornography constituted a single violation of the statute.



People v. Ochoa, 2016 WL 3267886 (Cal. App. 2016):
Holding:  Prosecution for conspiracy to import drugs barred later prosecution for conspiracy to distribute same drugs.

State v. Frank, 2016 WL 3001939 (La. App. 2016):
Holding:  Police officer’s convictions both for malfeance in offense and felony carnal knowledge (for sex while on duty) violated double jeopardy under same-evidence test.

Berea v. Moorer, 2016 WL 3348411 (Ohio App. 2016):
Holding:  Where trial court failed to comply with statute which required that it give an explanation of circumstances before accepting a no contest plea, this was a failure to establish facts necessary to support a conviction to which jeopardy attached; thus, State is precluded by double jeopardy from getting a second opportunity to prove guilt.  


DWI

State v. Larsen, 2016 WL 4374255 (Mo. App. W.D. Aug. 16, 2016):
Even though (1) Sec. 479.170.1 states that where it “shall appear” to a municipal judge that an offense is not cognizable in municipal court, the judge shall refer it to state court; and (2) Sec. 479.170.2 states that DWI offenses in which a defendant has two or more prior DWI convictions are not cognizable in municipal court, where the municipal judge accepted Defendant’s guilty plea to DWI and sentenced him, double jeopardy precluded the State from later charging Defendant with the same DWI in state court.  This is because the municipal court had subject matter jurisdiction to hear the DWI case.   Even assuming that Sec. 479.170 was a restriction upon the municipal court’s authority, the statute did not prohibit the judge’s actions here because it only requires a judge to refer a case to state court where it “appear[s]” to the judge that such referral is required, and there was no evidence before the judge indicating that Defendant had two or more prior convictions. 
Facts:  Defendant pleaded guilty and was sentenced in municipal court for DWI.  Later, the State charged Defendant, as a persistent DWI offender, with the same incident in State court.  The trial court granted Defendant’s motion to dismiss on double jeopardy grounds.  The State appealed.
Discussion:   The State claims that Sec. 479.170 prohibited the municipal judge from hearing the municipal DWI case, and that its judgment is a nullity.  But the State’s jurisdictional argument is not valid after J.C.W. ex rel. Webb v. Wyciskalla, 275 S.W.3d 349 (Mo. banc 2009), which rejected the notion of “jurisdictional competence.”  Art. V, Sec. 23, Mo.Const., gives municipal judges the power to hear municipal ordinance violations.  Thus, the municipal court had subject matter jurisdiction.  The State’s argument that Sec. 479.170 imposes a restriction on the municipal court’s authority is nothing more than a “jurisdictional competence” argument, not a subject matter jurisdiction argument.  Moreover, the statute’s plain language requires a municipal judge to refer a case to state court only when it “appear[s]” to the judge that referral is required.  Here, there was no evidence before the municipal judge of Defendant’s prior convictions.
Dismissal on double jeopardy grounds affirmed.
Evidence

State v. Hobbs, 2016 WL 4435689 (Mo. App. E.D. Aug. 23, 2016):
Trial court abused discretion in child molestation case in admitting at penalty phase Officer’s testimony that Defendant was charged with other unadjudicated child sex offenses, because such evidence is admissible in penalty phase only if the State proves by preponderance of the evidence that Defendant committed the conduct alleged; the State offered no supporting evidence, such as testimony by Victims or admissions by Defendant.
Facts:  Defendant was convicted of child molestation, and the case proceeded to a penalty phase.  During penalty phase, the State presented Officer’s testimony that Defendant was presently charged with other unadjudicated child sex offenses.
Holding:   Although evidence pertaining to a defendant’s criminal conduct may be admissible in penalty phase as history and character evidence, Sec. 577.036.3, such evidence is admissible only if the State proves by a preponderance of evidence that Defendant committed the alleged conduct.  Such proof may include testimony by Victims of the alleged conduct, or Defendant’s admissions to the alleged conduct.  Here, however, there were no witnesses to support the alleged conduct, or admissions by Defendant.   The State merely referred to additional charges without supporting evidence.  Reversed and remanded for new penalty phase.

State v. Pennington, 2016 WL 4014002 (Mo. App. W.D. July 26, 2016):
Holding:  The general rule that if evidence can be identified at trial, there is no need to establish chain of custody, applies only when the evidence is distinguishable; chain of custody must be established for non-distinguishable evidence such as drugs; since there was no indication that the crack rock at issue was distinguishable from any other crack rock, the State must establish chain of custody.

U.S. v. Alvarez-Nunez, 99 Crim. L. Rep. 545 (1st Cir. 7/8/16):
Holding:  1st Amendment prohibits using Defendant’s songs with violent lyrics to increase sentence, although such lyrics can be used to show motive or state of mind in some cases.

U.S. v. Ledbetter, 2016 WL 2956250 (S.D. Ohio 2016):
Holding:  Requiring Defendant to display gang-related tattoo violated 5th Amendment privilege against self-incrimination.

State v. Horwitz, 2016 WL 2586307 (Fla. 2016):
Holding:  Under Fla. Const.’s right against self-incrimination, where a Defendant does not testify, State cannot use his his pre-Miranda, pre-arrest silence as evidence of guilt.

Olds v. State, 2016 WL 2946361 (Ga. 2016):
Holding:  In deciding whether to admit evidence of Defendant’s prior bad sexual acts against women in effort to prove “intent,” court must balance the probative value with the prejudicial effect of the evidence; court cannot simply decide that because proof of intent is a substantial burden for the prosecution, then the prior bad acts have substantial probative value toward intent.

Grimm v. State, 2016 WL 2342875 (Md. 2016):
Holding:   Defendant’s confession to child sex offense was not corroborated by Victim’s testimony that Victim could not remember any sexual acts by Defendant, even though Victim’s testimony was “preposterous;” thus, there was no corpus delicti and evidence was insufficient to convict.


Evidentiary Hearing (Rules 24.035 and 29.15)

Routt v. State, 2016 WL 3999803 (Mo. App. E.D. July 26, 2016):
24.035 Movant was entitled to evidentiary hearing on his claim that sentencing counsel was ineffective in failing to call his Stepsister to testify about his mental illness, addiction and ask for leniency, even though Movant’s Mother had given similar testimony at sentencing, where Movant alleged that counsel had met with Movant for only three minutes before the sentencing hearing and had not investigated the Stepsister.
Facts:  Movant pleaded open to various charges.  He had different attorneys for plea and sentencing.  At sentencing, the State presented two witnesses who presented aggravating evidence about Movant.  Sentencing counsel presented Movant’s mother, who testified about Movant’s mental illness and addiction.  The sentencing court sentenced Movant to 35 years, and rejected a drug treatment program.  At sentencing, Movant complained that his attorney had only met with him for “three minutes” before the sentencing hearing, and they had never discussed potential witnesses other than Mother.  Later, Movant filed a 24.035 motion alleging sentencing counsel was ineffective in failing to investigate and call Stepsister, who knew “the most” about his mental illness and addiction, and who would have asked for leniency.  The motion court denied the claim without a hearing.
Holding:  Unlike many postconviction cases where Movants express satisfaction with counsel at sentencing, here Movant at sentencing complained that counsel had only met with him for three minutes and did not investigate sentencing fully.  This supports Movant’s claim that counsel was ineffective.  The State claims that Stepsister’s testimony would be merely cumulative.  But to be cumulative, the record must show (1) counsel made a strategic and reasonable decision not to call or investigate witness; (2) counsel thoroughly investigated Movant’s history; (3) counsel presented multiple witnesses about Movant’s history; and/or (4) the motion court held an evidentiary hearing where the witness testified, and was able to conduct a detailed review of witness’ testimony.  None of these 4 factors were fulfilled here.  The record shows counsel met with Movant about sentencing for three minutes.  Counsel did not thoroughly investigate witnesses for sentencing, or make a reasonable decision that investigation was unnecessary.  Even though Stepsister’s testimony might overlap with Mother’s, the motion alleged Stepsister knew “the most” about Movant’s mental illness and addiction, and would have requested leniency and testified about rehabilitation.  Case remanded for evidentiary hearing.  



Watson v. State, 2016 WL 4761436 (Mo. App. E.D. Sept. 13, 2016):
Holding:  Movant was entitled to evidentiary hearing where Movant’s 29.15 motion alleged that trial counsel ineffectively advised him regarding the State’s plea offer of 10 years for robbery (which caused him to forgo the offer and proceed to trial), this stated a claim which was not refuted by the record even though the motion did not specifically state that the 10-year offer applied to the additional charges besides the robbery; the motion as a whole made clear that the 10-year offer applied to all charges because it stated that Movant “would have been sentenced to 10 years instead of 18 years,” which he received at trial; further, the benefit of the doubt regarding the motion’s language should favor Movant.

Taylor v. State, 2016 WL 4468253 (Mo. App. W.D. Aug. 23, 2016):
Movant was entitled to evidentiary hearing on claims that he was coerced into pleading guilty to second-degree burglary by the State’s initial filing of first-degree burglary charges for which there was no probable cause, and by his counsel’s failure to investigate and advise him that there was no factual basis for first degree burglary; this is because the State can only raise the prospect of greater charges if there is probable cause to support them, and nothing in the probable cause affidavits supported first-degree burglary.
Facts:  Defendant/Movant was charged with three first-degree burglaries for break-ins at three schools.  He ultimately pleaded guilty to three second-degree burglaries and received maximum consecutive sentences.  He filed a 24.035 motion claiming his plea was involuntary because he was coerced into pleading to second-degree burglary when there was no probable cause to support first-degree burglary, and his counsel was ineffective in failing to advise him that there was no factual support for first-degree burglary.  The motion court denied the claim without a hearing because Movant said at his plea that he was not coerced and was satisfied with counsel.
Holding:  Even though the State may threaten harsher charges if a defendant does not plead guilty, the defendant’s plea may still be voluntary, but only if the State had a good-faith basis for the harsher charges, i.e., the harsher charges must be supported by probable cause.  In order for the offenses here to constitute first-degree burglary, Movant must have been armed, must have caused or threated physical injury to a third party, or a third party must have been present in the schools.  However, the probable cause affidavits submitted in the case failed to recite any such facts.  Moreover, the charging instruments – although purporting to charge first-degree burglary – contained facts supporting only second-degree burglary.  Defendant was entitled to effective counsel in plea negotiations.  Counsel was required to conduct a reasonable investigation before advising to accept a plea.  Where Movant can show that counsel’s failure to investigate affected the voluntariness and understanding with which his plea was made, he is entitled to withdraw his plea.  Movant’s statement at his plea that he was not coerced was too general to refute his claim about the charging defects regarding first-degree burglary.  His general statement of satisfaction with counsel was also too general to refute the claims here.  Movant was prejudiced because it appears he pleaded guilty with nothing in exchange.  He received the maximum possible sentence for second-degree burglary, even though he could not have been convicted of first-degree burglary.  Remanded for evidentiary hearing. 


Experts

State v. McGrady, 99 Crim. L. Rep. 343 (N.C. 6/10/16):
Holding:  North Carolina adopts Daubert standard for expert testimony.


Factual Basis

Berea v. Moorer, 2016 WL 3348411 (Ohio App. 2016):
Holding:  Where trial court failed to comply with statute which required that it give an explanation of circumstances before accepting a no contest plea, this was a failure to establish facts necessary to support a conviction to which jeopardy attached; thus, State is precluded by double jeopardy from getting a second opportunity to prove guilt.  

Guilty Plea

U.S. v. Williams, 2016 WL 2640563 (5th Cir. 2016):
Holding:  Where Gov’t breached plea agreement calling for Gov’t to recommend sentence at low end of sentencing range, Defendant was entitled to choice of remedy of resentencing before a different judge with Gov’t making the low end recommendation, or withdrawal of his guilty plea.

Berea v. Moorer, 2016 WL 3348411 (Ohio App. 2016):
Holding:  Where trial court failed to comply with statute which required that it give an explanation of circumstances before accepting a no contest plea, this was a failure to establish facts necessary to support a conviction to which jeopardy attached; thus, State is precluded by double jeopardy from getting a second opportunity to prove guilt.  

Immigration & Related Issues

Shuti v. Lynch, 99 Crim. L. Rep. 548 (6th Cir. 7/7/16):
Holding:  Federal immigration law’s definition of “crime of violence” for removal is unconstitutionally vague.

Sopo v. Attorney General, 99 Crim. L. Rep. 396 (11th Cir. 6/15/16):
Holding:  Aliens facing mandatory detention as aggravated felons pending removal must receive a bond hearing within a reasonable time; here, Defendant had finished a sentence for bank fraud, but had been held 4 years in custody pending removal.




Indictment & Information

U.S. v. Miller, 2016 WL 1465384 (D. Colo. 2016):
Holding:  Where Defendant was indicted for causing a death by unlawful distribution of various listed drugs, but the jury instruction allowed the jury to convict based on a drug that was not charged in the indictment, this was an impermissible constructive amendment of the indictment.

Allen v. Sanders, 2016 WL 3030136 (Ariz. App. 2016):
Holding:  In capital cases, a trial court must independently determine if probable cause exists as to concurrently charged child abuse allegations that are also aggravating factors, and cannot rely on grand jury’s determination of probable cause.


Ineffective Assistance of Counsel

Cusumano v. State, 2016 WL 40829208 (Mo. App. E.D. Aug. 2, 2016):
Trial counsel was ineffective in pursuing an unreasonable trial strategy which submitted lesser-included offense instructions for unclassified forcible rape and sodomy (even though the statute of limitations had expired on those offenses) in counsel’s mistaken belief that this was necessary to preserve a statute of limitations defense to the Class A felonies of forcible rape and sodomy (even though there was no such defense); Movant was prejudiced because he was convicted of the unclassified felonies, and waived the valid statute of limitations defense to those felonies by submitting the lesser-included instructions.
Facts:   Movant was charged with forcible rape and sodomy for offenses which occurred in 1988.  Under the statutes in effect in 1988, these offenses were “unclassified” felonies unless the defendant inflicted serious physical injury or other aggravating factors were present, in which case the offense was a Class A felony.  For “unclassified” offenses, the three-year statute of limitations applied, but for Class A offenses, there was no statute of limitations.  Movant was charged with the Class A version of the offenses.  Trial counsel filed a motion to dismiss on the basis of statute of limitations, which was denied.  At trial, counsel believed that to “preserve” his statute of limitations “defense,” he was required to submit the lesser-included “unclassified” offenses.  Movant was convicted of the lesser-included offenses, and sentenced to life in prison.  On direct appeal, the appellate court held that Movant waived any statute of limitations argument to the unclassified offenses by submitting them to the jury.
Holding:  Trial counsel employed an “absurd” and “convoluted” “strategy” that was “not supported by Missouri law.”  There was no statute of limitations defense to the charged Class A felonies.  But by submitting the lesser offenses, counsel waived the valid statute of limitations defense to the time-barred offenses of which Movant was ultimately convicted.  It was not reasonable or required for counsel to submit the unclassified lesser-included offenses to preserve a statute of limitations defense to the Class A charges, since under Missouri law there was no such defense in the first place.  Movant was prejudiced because he was convicted of lesser-included offenses that would otherwise have been time-barred.  Reversed and remanded for new trial.

Davis v. State, 2016 WL 4060129 (Mo. App. S.D. July 28, 2016):
Holding:  29.15 Movant’s claim that counsel was ineffective for misadvising Movant about a 15-year plea offer, which caused Movant to reject the offer and later receive a longer sentence at trial, was a cognizable postconviction claim under Missouri v. Frye, 132 S.Ct. 1399 (2012) and Lafler v. Cooper, 132 S.Ct. 1376 (2012); pre-Frye cases rejecting the cognizability of such claims should no longer be followed; case remanded for evidentiary hearing on claim.

Christian v. State, 2016 WL 4582181 (Mo. App. S.D. Sept. 2, 2016):
Trial counsel was ineffective in failing to object to admission in State’s case-in-chief of Movant’s related civil deposition in which he repeatedly asserted his 5th Amendment privilege against self-incrimination in response to questions related to the criminal case; the test for prejudice is not whether there is a reasonable probability of a different outcome (which is a direct appeal standard), but whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result (which is the standard ineffectiveness). 
Facts:  Defendant was charged with forgery relating to a deed of a residence.  Defendant and occupant of house had a pending civil case over the same incident.  During the State’s case-in-chief, the State offered, without objection, excerpts of Defendant’s civil deposition, in which he repeatedly asserted his 5th Amendment privilege against self-incrimination in response to questions about the deed.  The next day of trial, Movant’s counsel belatedly objected to introduction of the deposition.  The objection was overruled.  Movant testified at trial as to an exculpatory version of events regarding the deed.  Following conviction and direct appeal, Movant filed a 29.15 motion.  Trial counsel testified he was surprised by introduction of the deposition.
Holding:   Even though there are no Missouri cases holding that counsel is ineffective for failing to object to introduction of a civil deposition in which a Movant asserts his 5th Amendment privilege, basic principles of 5th Amendment law support that a reasonable counsel would object.  The State cannot penalize a defendant in a criminal case for exercising their 5th Amendment privilege.  The motion court found that Movant had not shown that the result of the proceeding would have been different.  Reversal is not warranted on direct appeal unless a defendant shows a reasonable probability the result of the proceeding would have been different.  But in judging an ineffectiveness claim, the standard is whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.  Here, the invocations of 5th Amendment privilege were presented in the State’s case-in-chief as affirmative evidence.  Jurors would naturally draw an adverse inference from the 5th Amendment invocations.  Reversed for new trial.

Fenn v. U.S., 2016 WL 1161441 (E.D. Va. 2016):
Holding:  Counsel was ineffective in child pornography case in failing to call Defendant’s Father to testify (to apparently deny that he downloaded the porn or deny saying this), and in then failing to call Mother to testify that Father told her that Father downloaded the porn; Father’s statement to Mother would have been admissible under statement-against-interest exception to hearsay rule.
People v. Cotto, 2016 WL 2926359 (Ill. 2016):
Holding:  Postconviction Movants are entitled to counsel who provide reasonable level of assistance, regardless of whether counsel is appointed or retained.

State v. Schlitter, 2016 WL 3201667 (Iowa 2016):
Holding:  Counsel was ineffective in failing to challenge sufficiency of evidence in child endangerment case, where a reasonable juror could not have found that Defendant inflicted child’s injuries, since several other people also cared for the child at the same time.


Interrogation – Miranda – Self-Incrimination – Suppress Statements

Jones v. Harrington, 99 Crim. L. Rep. 568 (9th Cir. 7/22/16):
Holding:  Defendant invoked right to silence when he said, “I don’t want to talk no more, man.”

U.S. v. Ledbetter, 2016 WL 2956250 (S.D. Ohio 2016):
Holding:  Requiring Defendant to display gang-related tattoo violated 5th Amendment privilege against self-incrimination.

People v. Roberson, 2016 WL 2860520 (Colo. 2016):
Holding:   Polygraph question to sex-crime probationer whether he had viewed child pornography while on probation violated 5th Amendment privilege against self-incrimination.

State v. Horwitz, 2016 WL 2586307 (Fla. 2016):
Holding:  Under Fla. Const.’s right against self-incrimination, where a Defendant does not testify, State cannot use his his pre-Miranda, pre-arrest silence as evidence of guilt.

State v. Philpot, 99 Crim. L. Rep. 305 (Ga. 6/6/16):
Holding:  Defendant invoked right to counsel during interrogation when he told police to call his girlfriend to get contact information for his lawyer.


“Jail Time” Credit – DOC Time Credit
(Note:  such cases are indexed under “Sentencing Issues” before 2016)


Alcantara v. Hollingsworth, 2016 WL 2593696 (D.N.J. 2016):
Holding:  Where Defendant had been convicted in Florida and later New York, and there was no showing that he was awaiting transportation to his officially-designated prison until the date he was sentenced in New York, Defendant was entitled to jail-time credit toward his New York sentence for the period between the two convictions.


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

State v. Larsen, 2016 WL 4374255 (Mo. App. W.D. Aug. 16, 2016):
Even though (1) Sec. 479.170.1 states that where it “shall appear” to a municipal judge that an offense is not cognizable in municipal court, the judge shall refer it to state court; and (2) Sec. 479.170.2 states that DWI offenses in which a defendant has two or more prior DWI convictions are not cognizable in municipal court, where the municipal judge accepted Defendant’s guilty plea to DWI and sentenced him, double jeopardy precluded the State from later charging Defendant with the same DWI in state court.  This is because the municipal court had subject matter jurisdiction to hear the DWI case.   Even assuming that Sec. 479.170 was a restriction upon the municipal court’s authority, the statute did not prohibit the judge’s actions here because it only requires a judge to refer a case to state court where it “appear[s]” to the judge that such referral is required, and there was no evidence before the judge indicating that Defendant had two or more prior convictions. 
Facts:  Defendant pleaded guilty and was sentenced in municipal court for DWI.  Later, the State charged Defendant, as a persistent DWI offender, with the same incident in State court.  The trial court granted Defendant’s motion to dismiss on double jeopardy grounds.  The State appealed.
Discussion:   The State claims that Sec. 479.170 prohibited the municipal judge from hearing the municipal DWI case, and that its judgment is a nullity.  But the State’s jurisdictional argument is not valid after J.C.W. ex rel. Webb v. Wyciskalla, 275 S.W.3d 349 (Mo. banc 2009), which rejected the notion of “jurisdictional competence.”  Art. V, Sec. 23, Mo.Const., gives municipal judges the power to hear municipal ordinance violations.  Thus, the municipal court had subject matter jurisdiction.  The State’s argument that Sec. 479.170 imposes a restriction on the municipal court’s authority is nothing more than a “jurisdictional competence” argument, not a subject matter jurisdiction argument.  Moreover, the statute’s plain language requires a municipal judge to refer a case to state court only when it “appear[s]” to the judge that referral is required.  Here, there was no evidence before the municipal judge of Defendant’s prior convictions.
Dismissal on double jeopardy grounds affirmed.

State v. Rice, 2016 WL 2941118 (Md. 2016):
Holding:  Trial court lacked authority to deny State’s motion to compel a witness to give immunized testimony. 

State v. Thomas, 2016 WL 3402040 (N.M. June 20, 2016): 
Holding:  Although there is no bright-line ban prohibiting judicial use of social media, friending, online postings, and other activity can easily be misconstrued and create an appearance of impropriety.




Jury Instructions

State v. Rycraw, 2016 WL 5390198 (Mo. App. E.D. Sept. 27, 2016):
Defendant’s right to unanimous verdict was violated where he was charged with two acts of exposing his genitals but Victim testified to three acts and instructions identified the charged acts only as an exposing incident and another exposing incident a “second time;” further, the prejudice was not cured by the prosecutor’s closing argument in which prosecutor explained which charged act referred to which instruction because it is presumed that jurors follow a court’s instructions, not closing arguments.
Discussion:  Defendant was charged with exposing his genitals to child Victim on two separate occasions.  However, Victim testified to three different incidents of exposure.  The verdict directors were identical, except that the second count stated that defendant exposed his genitals “a second time.”  The verdict directors failed to ensure that jurors would unanimously agree on which of the three acts formed the basis for the convictions on the two counts.  Defendant was prejudiced as a result.  During closing argument, the State assigned a specific act to each count.  However, this did not cure the prejudice because courts presume that jurors follow instructions given by trial courts, not closing arguments.

Jury Issues – Batson – Striking of Jurors – Juror Misconduct

State v. Meeks, 2016 WL 4443993 (Mo. banc Aug. 23, 2016):
Prosecutor’s explanation that she struck African-American Venireperson because Venireperson may have said she wanted to “open” a “can of worms” in response to a racist comment made by another venireperson, and Prosecutor did not want to “start out the case” with someone of “African-American descent upset about racial issues,” was not a race-neutral explanation for striking Venireperson under Batson; this is because the Prosecutor did not strike all venirepersons in the row were the “can of worms” remark originated, and because the explanation explicitly referred to Venireperson’s race.
Facts:  During voir dire, a venireperson made a racist remark.  Defense counsel said he didn’t want to open a can of worms, and an unidentified juror in a particular row said, “let’s open that can.”  When the prosecutor had only one peremptory left, she used it against an African-American Venireperson in the row where the can of worms remark originated.  
Holding:   Batson involves three steps:  1)  the Defendant raises a Batson objection to a strike of a venireperson and identifies the venireperson as part of a cognizable racial group; 2) the State must offer reasonably specific and race-neutral explanation for the strike; and 3) the defendant will then need to show that the State’s strike was pretextual.  The instant case is about Step Two only.  Disparate treatment of venirepersons plays no role in determining if the Prosecutor has offered race-neutral reasons.  Disparate treatment only applies in Step 3.  Further, an appellate court need not defer to the trial court’s determinations of credibility in deciding if a strike was objectively race-neutral.  Here, the Prosecutor’s explanation might have explained striking everyone in the row, but that’s not what the Prosecutor did.  The Prosecutor struck the African-American Venireperson.  The Prosecutor’s explanation expressly referred to Venireperson’s race; thus, the explanation cannot be race-neutral.  Reversed and remanded for new trial.

Smotherman v. Cass Regional Medical Center, 2016 WL 6914974 (Mo. banc Sept. 20, 2016):
Even though prejudice is presumed when a juror engages in misconduct by researching facts outside the case, this presumption of prejudice is rebuttable; thus, even though Juror testified that he Googled certain facts regarding the case during trial, where 8 other jurors testified that they either did not hear about these extrajudicial facts or the facts were immaterial to them, the trial court did not abuse its discretion in finding that the presumption of prejudice was rebutted. 
Discussion:   Juror testimony is generally not admissible to impeach a verdict.  But an exception exists to show that a juror committed misconduct by improperly gathering evidence outside a trial.  Here, a Juror Googled certain facts during trial.  This research constituted misconduct; it raises a presumption of prejudice, and shifts the burden to the opposing side to rebut that presumption.  Here, 8 other jurors testified that they either didn’t hear about the extrajudicial facts, or the facts weren’t material to them.  The trial court was free to credit these 8 jurors, and also free to find that the extrajudicial facts were not material to the case.  Appellant in effect asks the Court to adopt a new rule that the non-offending jurors’ testimony not be given any weight.  But such rule is not in accord with the trial court being in the better position to determine what effect, if any, misconduct had on the jury.  The presumption of prejudice was rebutted.  Verdict affirmed.

Thomas v. Mercy Hospitals East Communities, 2016 WL 4761435 (Mo. App. E.D. Sept. 13, 2016):
Holding:  Trial court abused discretion in failing to strike Juror (who served on jury) who showed a disqualifying bias when she said on voir dire that she would “start off slightly in favor” of Mercy Hospital in medical malpractice case; further, even though Juror later said she would “do her level best” to follow the instructions and decide the case solely on the evidence, this did not rehabilitate her because Juror cannot judge her own qualification to serve, and this was merely a bare commitment to do her “best”; no one questioned Juror about the nature, character or cause of her bias. 

Larsen v. Union Pacific Railroad Co., 2016 WL 4480770 (Mo. App. W.D. Aug. 23, 2016):
Holding:  Rule 78.08’s plain error provision can be used to raise issue of Juror nondisclosure after time for filing New Trial Motion has expired.

Currie v. McDowell, 2016 WL 3192396 (9th Cir. 2016):
Holding:  State court unreasonably found no Batson violation where Prosecutor had history of Batson violations; gave explanations for strikes that were suggested by the judge; struck a juror with a family history of drug problems but did not strike another juror who personally had drug problems; and failed to strike white jurors who had the same inconsistency in answering regarding family criminal history as jurors Prosecutor did strike.


Com. v. Wolfe, 2016 WL 3388530 (Pa. 2016):
Holding:  Statute which provided mandatory minimum 10-year sentence where the sentencing court found certain facts violated 6th Amendment right to have a jury determine all facts necessary to increase the penalty for a crime, even though statute stated that the facts to be found were not elements of the crime.

People v. Watson, 2016 WL 2636643 (N.Y. App. 2016):
Holding:  Even though prosecutor offered race-neutral reasons under Batson, trial court erred in denying Defendant opportunity to show those reasons were pretextual.

State v. Singletary, 2016 WL 1742818 (N.C. App. 2016):
Holding:  Statute that allowed court to lengthen sentence based on severity of crime and other aggravating factors violated Apprendi, which requires any fact (other than prior conviction) that increases punishment be found by a jury. 

Juvenile


Landrum v. State, 2016 WL 3191099 (Fla. 2016):
Holding:  Non-mandatory life without parole imposed on Juvenile for second-degree murder violated 8th Amendment because court did not provide for individualized sentencing and consideration of youth required by Miller.  

Atwell v. State, 2016 WL 3010795 (Fla. 2016):
Holding:  Juvenile’s sentence for murder resembled a life without parole sentence in that it resulted in prospective release dates decades beyond a natural lifespan, and failed to account for individualized sentencing required under 8th Amendment.  

State v. Sweet, 2016 WL 3023726 (Iowa 2016):
Holding:  Iowa Const. categorically prohibits LWOP for juveniles; courts should not be required to make speculative up-front decisions about whether Juvenile can be rehabilitated when the lack adequate predictive information supporting such a conclusion; Parole Bd. is in best position to determine rehabilitation and irreparable corruption after passage of time.

Hawkins v. New York Dept. of Corrections and Comm. Supervision, 2016 WL 1689740 (N.Y. App. 2016):
Holding:  Defendant who was convicted of murder as Juvenile was entitled to a parole hearing which gave him a meaningful opportunity for release and consideration of his youth and mitigating circumstances, as required by Miller; Parole Bd. had denied release based on “seriousness of the offense.”



Mental Disease or Defect – Competency – Chapter 552

Battaglia v. Stephens, 2016 WL 3084272 (5th Cir. 2016):
Holding:  Capital defendant was entitled to stay of execution to make appointment of federally-funded substitute counsel meaningful; counsel was needed to develop evidence to show Defendant was incompetent.

Schmid v. McCauley, 2016 WL 3190670 (7th Cir. 2016):
Holding:  Where state prisoner suffered from mental problems, this warranted appointment of counsel to determine whether his mental disability equitably tolled the limitations period for filing a federal habeas.

Roberts v. State, 2016 WL 1072846 (Ark. 2016):
Holding:  Defendant was not competent to waive his postconviction rights where both State and defense expert testified that Defendant’s psychosis impaired his ability to make rational decisions about waiving rights.


Presence at Trial

People v. Janis, 2016 WL 2605736 (Colo. App. 2016):
Holding:  Plain error resulted when trial court accepted defense counsel’s statement that Defendant wanted to leave the courtroom without the court personally advising Defendant about waiving the constitutional right to be present.

People v. Burton, 2016 WL 1442053 (N.Y. App. 2016):
Holding:  Even though trial court told bailiff, “If defendant speaks again, do what you need to do,” Defendant was denied his right to be present at trial where bailiff subsequently removed Defendant; court had not addressed and warned Defendant personally that he’d be removed if he were disruptive.

Privileges

State v. Rice, 2016 WL 2941118 (Md. 2016):
Holding:  Trial court lacked authority to deny State’s motion to compel a witness to give immunized testimony. 







Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

Green v. State, 2016 WL 4236156 (Mo. banc Aug. 9, 2016):
Holding:  (1)  Where Movant’s pro se 29.15 claims were attached to his amended motion, but the motion court expressly ruled only on the amended motion claims, the judgment is not final under Rule 74.01(b) for purposes of appeal because there was not an adjudication of all claims; (2) Rule 78.07(c) applies to postconviction motions, but even though Movant did not file a 78.07(c) motion to correct the “form or language” of the judgment regarding the omitted claims, 78.07(c) is inapplicable here because there is a difference between an error with the “form or language” of an adjudicated claim, and the failure to adjudicate the claim itself (as here); and (3) even though Rule 73.01(c) provides that “all fact issues upon which no specific findings were issued shall be considered as having been found in accordance with the result reached,” this Rule is inapplicable here because there is a difference between “fact issues” and unadjudicated claims (as here).  Appeal dismissed.

Wilson v. State, 2016 WL 4362129 (Mo. App. E.D. Aug. 16, 2016):
Holding:  Even though first public defender withdrew from case and 29.15 court granted second public defender a second extension of time to file an amended motion, Rule 29.15(g) authorizes only one extension of time for a total time of not more than 90 days from appointment of the original (first) public defender; the amended motion was untimely, and case must be remanded for abandonment hearing.

Watson v. State, 2016 WL 4761436 (Mo. App. E.D. Sept. 13, 2016):
Holding:  Movant was entitled to evidentiary hearing where Movant’s 29.15 motion alleged that trial counsel ineffectively advised him regarding the State’s plea offer of 10 years for robbery (which caused him to forgo the offer and proceed to trial), this stated a claim which was not refuted by the record even though the motion did not specifically state that the 10-year offer applied to the additional charges besides the robbery; the motion as a whole made clear that the 10-year offer applied to all charges because it stated that Movant “would have been sentenced to 10 years instead of 18 years,” which he received at trial; further, the benefit of the doubt regarding the motion’s language should favor Movant.

Propst v. State¸ 2016 WL 5030353 (Mo. App. E.D. Sept. 20, 2016):
Where Public Defender told 24.035 Movant that Public Defender would file his Form 40 for him and Movant signed a Form 40 for Public Defender to file, but Public Defender then filed it late, motion should be deemed timely filed under third-party active interference doctrine; Movant had done all he could by giving Form 40 to Public Defender within time for filing it.
Facts:  After Movant’s probation was revoked, a Public Defender met with Movant, told him he had claims for postconviction relief, and provided Movant a completed Form 40 for him to sign.  Movant signed it and gave it to Public Defender, who said he would file it.  However, Public Defender then filed it late.  The motion court dismissed the case as untimely.
Holding:  The “abandonment doctrine” does not apply here because it applies to late-filed amended motions only.  Instead, the “active interference doctrine” applies.  Where an inmate prepares his initial Form 40 and does all he can reasonably do to ensure it is filed on time, the late filing can be excused if caused solely from the active interference of a third party beyond inmate’s control.  Here, inmate singed a Form 40 prepared by the Public Defender and relied on the Public Defender to timely file it, but Public Defender failed to do so.  Court cautions that while it is applying the active interference doctrine here, it may not do so every time the Public Defender voluntarily injects itself into a postconviction case and agrees to file a Form 40 for a movant.

Galbreath v. State, 2016 WL 3974566 (Mo. App. S.D. July 25, 2016):
Even though prior 29.15 counsel had filed a statement in lieu of amended motion, where new 29.15 counsel filed a motion for abandonment, the motion court granted it, and new 29.15 counsel was allowed to file an amended motion, State waived claim on appeal that the motion court should not have found abandonment and allowed the amended motion, because State did not object on these grounds in the motion court.
Facts:  Movant timely filed a pro se 29.15 motion, and later, counsel timely filed a statement in lieu of amended motion.  Subsequently, new counsel entered the case.  New counsel filed a motion to find abandonment and allow an amended motion, which the motion court sustained.  Counsel filed an amended motion.  The State did not object in the motion court.  The court heard the case and issued a ruling on the merits.
Holding:  The State claims on appeal that the motion court erred in finding abandonment and allowing the filing of the amended motion.  However, a party should not be allowed on appeal to claim error on the part of the motion court when the party did not raise the issue below and give the motion court an opportunity to rule on the issue.  “To label the state’s posture in the motion court as waiver, acquiescence, estoppel, invited error, or Rule 78.09 violation yields the same result:  we will not now address these complaints for the first time on appeal.”  

Larsen v. Union Pacific Railroad Co., 2016 WL 4480770 (Mo. App. W.D. Aug. 23, 2016):
Holding:  Rule 78.08’s plain error provision can be used to raise issue of Juror nondisclosure after time for filing New Trial Motion has expired.

Gray v. State, 2016 WL 4538084 (Mo. App. W.D. Aug. 30, 2016):
(1) Where Defendant had completed a prior sentence and was no longer detained on it (but was seeking to set it aside because it was being used to enhance a federal charge), Rule 29.07(d) might be available to correct manifest injustice (but there was no manifest injustice here); (2) denial of Rule 29.07(d) motions are appealable where filed after sentencing.
Discussion:  (1) Rule 29.07(d) does not have a time limit on when a guilty plea can be withdrawn after sentence to correct manifest injustice.  However, Rule 29.07(d) is not a substitute for Rule 24.035 or Rule 91 habeas corpus.  If a defendant raises claims that could have been raised in a Rule 24.035 motion, the claims are generally waived unless Rule 91 habeas relief is available.  Here, Defendant is not eligible for habeas relief because he has completed his sentence.  It is “not at all clear” that 29.07(d) relief is not available to prevent manifest injustice where a defendant has completed a sentence and is no longer detained.  However, here the claims raised do not result in manifest injustice.  (2) The State argues a Rule 29.07(d) motion is not appealable, but this Court has previously held that they are appealable where filed after sentencing.

Schmid v. McCauley, 2016 WL 3190670 (7th Cir. 2016):
Holding:  Where state prisoner suffered from mental problems, this warranted appointment of counsel to determine whether his mental disability equitably tolled the limitations period for filing a federal habeas.

Goodrum v. Busby, 2016 WL 3201489 (9th Cir. 2016):
Holding:  The principle that a new pro se habeas petition filed while another petition is pending should be deemed a motion to amend the petition, as opposed to a prohibited successive motion, applies to filings in the district court and court of appeals, as well; thus, a second pro se filing in the court of appeals would be construed as a motion to amend the first petition.

In re Richards, 2016 WL 3017139 (Cal. 2016):
Holding:  “False evidence,” for habeas relief, includes human bite mark testimony that has subsequently been found to be scientifically invalid either by later scientific research, or because the expert that gave the testimony has since repudiated it.

People v. Cotto, 2016 WL 2926359 (Ill. 2016):
Holding:  Postconviction Movants are entitled to counsel who provide reasonable level of assistance, regardless of whether counsel is appointed or retained.


Sanctions

Carrick v. State, 2016 WL 903774 (Ark. 2016):
Holding:  Court cannot impose contempt for Defendant’s failure to hire an attorney, because this denies the right to self-representation.


Search and Seizure – Suppression Of Physical Evidence

State v. Pierce, 2016 WL 4598537 (Mo. App. E.D. Sept. 6, 2016):
Even though police received a tip that methamphetamine was being produced in a chicken coop, search of coop without a warrant violated 4th Amendment because coop was within curtilage of home in that it was 100 yards from house, was protected by a fence and “no trespassing” signs, and the inside could not be viewed from outside the property, so Defendant had a reasonable expectation of privacy in coop; further, search of the coop without a warrant was not justified by exigent circumstances.
Facts:  Police received a tip that Defendant was producing methamphetamine in a chicken coop at his residence.  The property was surrounded by a fence and marked with “no trespassing” signs.  Police climbed over the fence to search the coop, in which they found illegal materials.  They then obtained a warrant after this search.  
Holding:  Issues regarding curtilage require a four-factor test:  (1) the proximity of the home to the area claimed to be curtilage, (2) whether the area is within an enclosure surrounding the home, (3) the nature of uses to which the area is put, and (4) steps taken to protect the area from public view.  Here, even though the coop was 100 yards from the house, that is not “far” in rural areas.  Further, the property was surrounded by a fence and “no trespassing” signs, and the inside of the coop could not be seen from outside the property.  The presence of the fence shows a reasonable expectation of privacy.  There were no exigent circumstances allowing police to search without a warrant.  

U.S. v. Brown, 99 Crim. L. Rep. 628 (6th Cir. 6/27/16):
Holding:  Even though Officers had probable cause to search Defendant’s car for drugs, this did not provide probable cause to support a search warrant to search Defendant’s house; “general knowledge” of the types of items that drug traffickers “usually” have in their house is insufficient for a warrant; there was no evidence that Defendant trafficked drugs from his house or stored drugs there.

U.S. v. Ackerman, 99 Crim. L. Rep. 600 (10th Cir. 8/5/16):
Holding:  Even though the National Center for Missing and Exploited Children claims to be a private, nonprofit entity, it is an arm of the federal gov’t for 4th Amendment purposes because it is funded by Congress and internet service providers are required to report child pornography violations to it; thus, where AOL sent the Center an unopened email believed to contain child pornography, the Center violated 4th Amendment by opening it without a warrant.

U.S. v. Giraudo, 99 Crim. L. Rep. 605 (N.D. Cal. 8/1/16):
Holding:  Even though Gov’t placed hidden wiretaps outside of courthouses (e.g., in planter boxes) to record conversations in public places in an investigation regarding bid rigging at foreclosure auctions, this warrantless surveillance violated 4th Amendment because it was designed to record private conversations spoken in “hushed tones.”

U.S. v. Barber, 2016 WL 1660534 (D. Kan. 2016):
Holding:  Warrant to search email account for child pornography was invalid where judge exceeded his territorial jurisdiction in issuing warrant; since the warrant was void from inception, the good-faith exception to exclusionary rule was inapplicable.

U.S. v. Jones, 2016 WL 2743526 (M.D. La. 2016):
Holding:  Where Officer’s testimony at suppression hearing directly contradicted his police report, Officer’s testimony was not credible and failed to establish the validity of the stop.

U.S. v. Lambis, 99 Crim. L. Rep. 549 (S.D.N.Y. 7/12/16):
Holding:  Use of a cell-site simulator to force a cell phone to ping information about its location without a warrant violates 4th Amendment.

U.S. v. Darby, 2016 WL 3189703 (E.D. Va. 2016):
Holding:  Gov’t deployment of network investigative technique (NIT) which surreptitiously placed code on Defendant’s computer to access his IP address and related information after Defendant allegedly logged into child pornography site on Tor network was a “search” of the computer within meaning of 4th Amendment; the code placed on the computer allowed it to send information to the Gov’t without Defendant’s consent or knowledge and, thus, Gov’t seized the contents of the computer.

State v. Alvarez, 99 Crim. L. Rep. 525 (Haw. 6/30/16):
Holding:  Even though Officer who stopped Defendant for seat-belt violation knew that Defendant was “known drug user” and police had received a tip 5 days earlier that Defendant was dealing drugs, this did not create reasonable suspicion to call drug dog to search; to hold otherwise would allow any traffic stop to be used to detain people based on their previous misconduct.

State v. Scriven, 99 Crim. L. Rep. 570 (N.J. 7/20/16):
Holding:  Officer had no probable cause to stop a car he saw driving on a deserted street with its high beams on, because this is not illegal.

People v. Espino, 2016 WL 2993994 (Cal. App. 2016):
Holding:   (1)  Even though Officer had probable cause to arrest Defendant during traffic stop for belief he had drugs in his pocket, when search of the pocket turned up no contraband, there was no probable cause to extend the traffic stop further and search the car; and (2) Defendant’s consent to search car was not voluntary because he was unlawfully under arrest when obtained.

Oregon v. Winn, 2016 WL 3024865 (Or. App. 2016):
Holding:  Under Oregon Constitution, scope of Defendant’s consent to warrantless search of her purse at courthouse security checkpoint did not include a small, closed makeup kit, even though Defendant did not object to the search; a reasonable person would have believed she was consenting to a search for weapons to ensure the safety of the courthouse, not a search for drugs; the signs posted at the courthouse only announced prohibitions on firearms and weapons.

McGuire v. State, 2016 WL 2747221 (Tex. App. 2016):
Holding:  Where none of seven officers at accident/DWI scene made any effort to secure a warrant, no exigent circumstances existed and warrantless blood draw violated 4th Amendment.  

Perez v. State, 2016 WL 2605755 (Tex. App. 2016):
Holding:  Warrantless, nonconsensual blood draw under mandatory blood draw DWI law violated 4th Amendment.




Sentencing Issues

State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016):
Sec. 570.030.3 does not enhance any of its stealing provisions to a felony because it only applies to “offenses in which the value of property or services is an element,” and the stealing statute, Sec. 570.030.1, does not include the value of property or services appropriated as an “element.” 
Facts:  Defendant was convicted of felony stealing from theft of two firearms during a burglary.  
Holding:  Sec. 570.030.3(3)(d) provides that “any offense in which the value of property or services is an element is a class C felony if … the property appropriated consists of … any firearms.”  Under Sec. 570.030.1 a person commits the crime of stealing “if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.”  The definition of stealing in Sec. 570.030.1 does not include “the value of property or services appropriated” as an element of the offense.  Thus, enhancement pursuant to Sec. 570.030.3 does not apply to Defendant’s convictions for stealing firearms.  The offenses must be classified as misdemeanors.  Reversed and remanded for sentencing as misdemeanors.
	Editor’s Note:  This opinion clearly invalidates all of the felony stealing enhancements in Sec. 570.030.3(1), (2) and (3), and the enhancement in 570.030.8, because it also contains the “value of property or services is an element” language.  The opinion’s effect – if any -- on Secs. 570.030.6 and .7 (which refer to Sec. 570.030) is uncertain.

State v. Hobbs, 2016 WL 4435689 (Mo. App. E.D. Aug. 23, 2016):
Trial court abused discretion in child molestation case in admitting at penalty phase Officer’s testimony that Defendant was charged with other unadjudicated child sex offenses, because such evidence is admissible in penalty phase only if the State proves by preponderance of the evidence that Defendant committed the conduct alleged; the State offered no supporting evidence, such as testimony by Victims or admissions by Defendant.
Facts:  Defendant was convicted of child molestation, and the case proceeded to a penalty phase.  During penalty phase, the State presented Officer’s testimony that Defendant was presently charged with other unadjudicated child sex offenses.
Holding:   Although evidence pertaining to a defendant’s criminal conduct may be admissible in penalty phase as history and character evidence, Sec. 577.036.3, such evidence is admissible only if the State proves by a preponderance of evidence that Defendant committed the alleged conduct.  Such proof may include testimony by Victims of the alleged conduct, or Defendant’s admissions to the alleged conduct.  Here, however, there were no witnesses to support the alleged conduct, or admissions by Defendant.   The State merely referred to additional charges without supporting evidence.  Reversed and remanded for new penalty phase.



State v. Gilmore, 2016 WL 4942437 (Mo. App. S.D. Sept. 16, 2016):
Holding:  Sec. 302.321.2 enhances a driving while revoked charge from a felony to a misdemeanor if the Defendant has a “fourth or subsequent conviction for any other offense,” which includes prior misdemeanors of any sort; the plain language fails to indicate any legislative intent to limit the term “offense” to only prior felony offenses; thus, Defendant’s DWR offense was enhanced to a felony where he had five prior misdemeanor offenses for various offenses.

U.S. v. Alvarez-Nunez, 99 Crim. L. Rep. 545 (1st Cir. 7/8/16):
Holding:  1st Amendment prohibits using Defendant’s songs with violent lyrics to increase sentence, although such lyrics can be used to show motive or state of mind in some cases.

U.S. v. Brown, 99 Crim. L. Rep. 397 (2d Cir. 6/14/16):
Holding:  Even though 60-year sentence for producing and possessing child pornography was within the Guidelines range, appellate court reverses and remands where judge may have misunderstood facts of the case (Defendant took photos of one victim while she was asleep), and where sentence was overkill because Defendant would be unlikely to reoffend when he reaches his 60s and 70s.

U.S. v. Jones, 99 Crim. L. Rep. 569 (2d Cir. 7/21/16):
Holding:  New York first-degree robbery conviction is not “crime of violence” under career-offender USSG because offense can be committed in a way that doesn’t fall within the definition.

U.S. v. Barcenas-Yanez, 2016 WL 3408889 (4th Cir. 2016):
Holding:  Mere fact that Texas assault statute set out alternative means of the mens rea requirement, whether by acting intentionally, knowingly, or recklessly, did not render it divisible and allowing a modified categorical approach in determining if prior conviction was “crime of violence;” under categorical approach, the offense could be committed recklessly and was not a crime of violence.

U.S. v. Williams, 2016 WL 2640563 (5th Cir. 2016):
Holding:  Where Gov’t breached plea agreement calling for Gov’t to recommend sentence at low end of sentencing range, Defendant was entitled to choice of remedy of resentencing before a different judge with Gov’t making the low end recommendation, or withdrawal of his guilty plea.

U.S. v. Jimison, 2016 WL 3199735 (5th Cir. 2016):
Holding:  District court violated Defendant’s confrontation rights by allowing Officer to testify at revocation to hearsay statements of confidential informant; the hearsay was the only evidence that Defendant violated his supervised release.

U.S. v. Heredia-Holguin, 99 Crim. L.  Rep. 342, 2016 WL 2957853 (5th Cir. 5/20/16):
Holding:  Even though alien-Defendant was deported, this did not moot his appeal of his supervised release terms, because he continued to be subject to the terms of release.


U.S. v. Pawlak, 2016 WL 22802723 (6th Cir. 2016):
Holding:  Residual clause of career offender USSG is unconstitutionally vague. 

U.S. v. Hollis, 99 Crim. L. Rep. 306 (6th Cir. 5/25/16):
Holding:  Even though Defendant delayed in deciding to plead guilty and caused the Gov’t to have to prepare for trial, just must still consider his “acceptance of responsibility” under USSG.

U.S. v. Phelps, 2016 WL 3004551 (7th Cir. 2016):
Holding:  Even though Defendant had previously had his sentence reduced for providing substantial assistance, where the Sentencing Commission later lowered the sentencing range, Defendant was eligible for a further reduction due to substantial assistance.

U.S. v. Tate, 2016 WL 2909249 (7th Cir. 2016):
Holding:  Illinois conviction for attempted procurement of anhydrous ammonia was not a “controlled substance offense” under USSG career offender provision because the Ill. conviction did not involve actual possession of a controlled substance, anhydrous ammonia was not a listed precursor chemical, and the Ill. statute did not prohibit the manufacture, import, export or distribution of a controlled substance.

U.S. v. Benally, 99 Crim. L. Rep. 585 (9th Cir. 8/1/16):
Holding:  The sentencing enhancement for using a firearm in a crime of violence, 18 USC 924(c)(3)(B) is inapplicable to the predicate crime of involuntary manslaughter, because a “crime of violence” requires a mental state higher than recklessness.

U.S. v. Clarke, 2016 WL 2754018 (11th Cir. 2016):
Holding:   Defendant did not have a prior “conviction” for felon-in-possession statute, where the alleged prior conviction was a felony guilty plea for which adjudication was “withheld” under Fla. law, and Fla. law did not consider the prior adjudication to be a felony conviction.

U.S. v. Marsh, 99 Crim. L. Rep. 568 (D.C. Cir. 7/19/16):
Holding:  Federal law that extends judge’s authority over supervised release when a person “is imprisoned in connection with a conviction” doesn’t apply to pretrial detention on unrelated charges.

U.S. v. Hill, 2016 WL 29372023 (N.D. Ill. 2016):
Holding:  Statute and USSG which allow a concurrent sentence with an undischarged term of imprisonment on related charges, but not with a discharged term of imprisonment on related charges is an arbitrary distinction that violates due process; court can take account of time Defendant served in state prison, and adjust his federal sentence below the statutory minimum, even though his state sentence had been served.


U.S. v. Roybal, 2016 WL 3129624 (D.N.M. 2016):
Holding:  Even though Defendant had two guns in his home, the two-level USSG enhancement for possession of a dangerous weapon in connection with drug trafficking offense did not apply because Defendant presented evidence that the guns were shotguns with scopes, and these would be used for hunting, not drug trafficking.

U.S. v. Mays, 2016 WL 3041862 (E.D. Pa. 2016):
Holding:  Even though (1) Defendant unloaded packages he believed contained cocaine, and (2) was paid $24,000 to unload the packages, the drug quantity for sentencing purposes was zero in attempted possession case, because there was no agreed-upon quantity between Defendant and the informant, and there was no evidence that the amount he was paid had any relationship to the amount of drugs.

U.S. v. Blankenship, 2016 WL 1337247 (S.D. W.Va. 2016):
Holding:  Even though a successor corporation took over a prior company whose chief executive had engaged in illegal mining activity that cost the successor corporation money, the successor corporation was not entitled to restitution from the former executive because, when the successor corporation bought the company, it knew of the illegal activity and the purchase price reflected that the company would face criminal and civil penalties.

People v. Roberson, 2016 WL 2860520 (Colo. 2016):
Holding:   Polygraph question to sex-crime probationer whether he had viewed child pornography while on probation violated 5th Amendment privilege against self-incrimination.

Atwell v. State, 2016 WL 3010795 (Fla. 2016):
Holding:  Juvenile’s sentence for murder resembled a life without parole sentence in that it resulted in prospective release dates decades beyond a natural lifespan, and failed to account for individualized sentencing required under 8th Amendment.  

Landrum v. State, 2016 WL 3191099 (Fla. 2016):
Holding:  Non-mandatory life without parole imposed on Juvenile for second-degree murder violated 8th Amendment because court did not provide for individualized sentencing and consideration of youth required by Miller.  

State v. Sweet, 2016 WL 3023726 (Iowa 2016):
Holding:  Iowa Const. categorically prohibits LWOP for juveniles; courts should not be required to make speculative up-front decisions about whether Juvenile can be rehabilitated when the lack adequate predictive information supporting such a conclusion; Parole Bd. is in best position to determine rehabilitation and irreparable corruption after passage of time.




Com. v. Beal, 2015 WL 10895015 (Mass. 2016):
Holding:  State residual clause that enhanced punishment for those previously convicted of a “violent crime that posed serious risk of physical injury” was unconstitutionally vague because statute did not provide guidance in determining how to estimate the risk posed by the crime or how much risk it took for a crime to qualify.

State v. Knight, 99 Crim. L. Rep. 608 (Me. 8/4/16):
Holding:  Police are not “victims” of Defendant’s burglary and, thus, are not entitled to restitution for damages caused to a private road while investigating the burglary.

State v. Duncan, 2016 WL 2638047 (Neb. 2016):
Holding:  Where statute imposed enhanced penalties if Defendant assaulted someone “because of” their sexual orientation, this required the State to prove that Defendant would not have assaulted victim but for their sexual orientation.

Com. v. Wolfe, 2016 WL 3388530 (Pa. 2016):
Holding:  Statute which provided mandatory minimum 10-year sentence where the sentencing court found certain facts violated 6th Amendment right to have a jury determine all facts necessary to increase the penalty for a crime, even though statute stated that the facts to be found were not elements of the crime.

People v. Nice, 2016 WL 3024406 (Cal. App. 2016):
Holding:  Probation condition barring Defendant from going anywhere illegal drugs were used or sold was overbroad, and impinged on lawful travel and movement more than necessary to enforce the purpose of the probation condition.

People v. Ramsundar, 2016 WL 1442005 (N.Y. App. 2016):
Holding:  10-20 year sentence and $180,000 fine was excessive sentence in financial fraud scheme for a Defendant who was relatively young, lacked prior convictions, and was pressured into the scheme by her co-defendant parents.

Hawkins v. New York Dept. of Corrections and Comm. Supervision, 2016 WL 1689740 (N.Y. App. 2016):
Holding:  Defendant who was convicted of murder as Juvenile was entitled to a parole hearing which gave him a meaningful opportunity for release and consideration of his youth and mitigating circumstances, as required by Miller; Parole Bd. had denied release based on “seriousness of the offense.”

State v. Singletary, 2016 WL 1742818 (N.C. App. 2016):
Holding:  Statute that allowed court to lengthen sentence based on severity of crime and other aggravating factors violated Apprendi, which requires any fact (other than prior conviction) that increases punishment be found by a jury. 




State v. Flores, 2016 WL 2756431 (Wash. App. 2016):
Holding:   Where a statute provided only a $50 fine as punishment, the statute’s silence regarding other punishments meant that it did not permit any other sentence, and that statute prevailed over the specific punishment statute for misdemeanors; rule of lenity required that the statute be interpreted favorably for Defendant.


Statutes – Constitutionality -- Interpretation – Vagueness

State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016):
Sec. 570.030.3 does not enhance any of its stealing provisions to a felony because it only applies to “offenses in which the value of property or services is an element,” and the stealing statute, Sec. 570.030.1, does not include the value of property or services appropriated as an “element.” 
Facts:  Defendant was convicted of felony stealing from theft of two firearms during a burglary.  
Holding:  Sec. 570.030.3(3)(d) provides that “any offense in which the value of property or services is an element is a class C felony if … the property appropriated consists of … any firearms.”  Under Sec. 570.030.1 a person commits the crime of stealing “if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.”  The definition of stealing in Sec. 570.030.1 does not include “the value of property or services appropriated” as an element of the offense.  Thus, enhancement pursuant to Sec. 570.030.3 does not apply to Defendant’s convictions for stealing firearms.  The offenses must be classified as misdemeanors.  Reversed and remanded for sentencing as misdemeanors.
	Editor’s Note:  This opinion clearly invalidates all of the felony stealing enhancements in Sec. 570.030.3(1), (2) and (3), and the enhancement in 570.030.8, because it also contains the “value of property or services is an element” language.  The opinion’s effect – if any -- on Secs. 570.030.6 and .7 (which refer to Sec. 570.030) is uncertain.

State v. Gilmore, 2016 WL 4942437 (Mo. App. S.D. Sept. 16, 2016):
Holding:  Sec. 302.321.2 enhances a driving while revoked charge from a felony to a misdemeanor if the Defendant has a “fourth or subsequent conviction for any other offense,” which includes prior misdemeanors of any sort; the plain language fails to indicate any legislative intent to limit the term “offense” to only prior felony offenses; thus, Defendant’s DWR offense was enhanced to a felony where he had five prior misdemeanor offenses for various offenses.

State v. Bishop, 99 Crim. L. Rep. 345 (N.C. 6/10/16):
Holding:  Internet bullying law which made it a crime to post “private, personal or sexual information” about a minor to “intimidate or torment” the minor violated 1st Amendment; law was content-based and not narrowly tailored to serve State interest in protecting children.

Sufficiency Of Evidence

State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016):
Sec. 570.030.3 does not enhance any of its stealing provisions to a felony because it only applies to “offenses in which the value of property or services is an element,” and the stealing statute, Sec. 570.030.1, does not include the value of property or services appropriated as an “element.” 
Facts:  Defendant was convicted of felony stealing from theft of two firearms during a burglary.  
Holding:  Sec. 570.030.3(3)(d) provides that “any offense in which the value of property or services is an element is a class C felony if … the property appropriated consists of … any firearms.”  Under Sec. 570.030.1 a person commits the crime of stealing “if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.”  The definition of stealing in Sec. 570.030.1 does not include “the value of property or services appropriated” as an element of the offense.  Thus, enhancement pursuant to Sec. 570.030.3 does not apply to Defendant’s convictions for stealing firearms.  The offenses must be classified as misdemeanors.  Reversed and remanded for sentencing as misdemeanors.
	Editor’s Note:  This opinion clearly invalidates all of the felony stealing enhancements in Sec. 570.030.3(1), (2) and (3), and the enhancement in 570.030.8, because it also contains the “value of property or services is an element” language.  The opinion’s effect – if any -- on Secs. 570.030.6 and .7 (which refer to Sec. 570.030) is uncertain.

M.N.M. v. S.R.B., 2016 WL 5376358 (Mo. App. E.D. Sept. 27, 2016):
Holding:  Even though Petitioner seeking Order of Protection testified that (1) she believed, but couldn’t prove, that Defendant wrote obscenities on her door, (2) that Defendant talked to Petitioner’s friends about her “in a negative way,” (3) that Defendant sent her a “nasty” text message and called her a bitch, but (4) that she wasn’t afraid of Defendant, the evidence was insufficient to prove that Defendant stalked or harassed, as defined in Sec. 455.010, to support an Order of Protection; among other requirements, Sec. 455.010 requires fear of danger of physical harm.

U.S. v. Stanford, 2016 WL 2909203 (5th Cir. 2016):
Holding:  Trial court erred in determining that Gov’t need not prove Defendant’s knowledge as to whether the substance he was dealing was a controlled substance analogue in a charge of conspiracy to distribute CSA; court’s ruling interfered with Defendant’s constitutional right to present a complete defense.

U.S. v. Stacks, 2016 WL 2620129 (8th Cir. 2016):
Holding:  Evidence was insufficient to convict of making a false statement in a loan application, 18 USC 1001, where Defendant certified there had been “no substantial adverse changes” since the initial loan application; even though Defendant had taken out additional loans and a bank had suggested moving a loan to another bank, these changes were not comparable to the liens, bankruptcies and convictions listed in the loan application as examples of “substantial adverse changes.”

U.S. v. Loveland, 99 Crim. L. Rep. 307 (9th Cir. 6/3/16):
Holding:  Conviction for conspiracy to distribute drugs requires proof of an agreement between Seller and Buyer to distribute drugs; even though Seller sold large amounts of drugs to Buyer and should have known Buyer was reselling them, this wasn’t sufficient proof of an agreement to prove conspiracy.

U.S. v. Clarke, 2016 WL 2754018 (11th Cir. 2016):
Holding:   Defendant did not have a prior “conviction” for felon-in-possession statute, where the alleged prior conviction was a felony guilty plea for which adjudication was “withheld” under Fla. law, and Fla. law did not consider the prior adjudication to be a felony conviction.

U.S. v. Hill, 2016 WL 1650767 (E.D. Va. 2016):
Holding:   Where Defendant assaulted a co-worker at an internet retailer using only his fists, there was not a sufficient effect on interstate commerce that Defendant could be prosecuted under the federal Hate Crimes Prevention Act.


People v. Castillolopez, 99 Crim. L. Rep. 306 (Cal. 6/2/16):
Holding:  Where statute criminalized possessing a dirk or dagger which has a blade that “is exposed and locked into position,” Defendant’s Swiss Army knife, which had a blade that closed simply by applying pressure to the back of the blade, did not qualify as a prohibited item under the statute because this didn’t constitute being “locked into position.”


Grimm v. State, 2016 WL 2342875 (Md. 2016):
Holding:   Defendant’s confession to child sex offense was not corroborated by Victim’s testimony that Victim could not remember any sexual acts by Defendant, even though Victim’s testimony was “preposterous;” thus, there was no corpus delicti and evidence was insufficient to convict.

People v. Berry, 2016 WL 3244840 (N.Y. 2016):
Holding:  Even though Defendant was found in an apartment with children where drug activity took place, evidence was insufficient to convict of child endangerment where Defendant never cared for or had authority over the children, and merely spent the night at the apartment.

State v. Nascimento, 99 Crim. L. Rep. 570 (Or. 7/22/16):
Holding:  Employees who violate their employers’ acceptable-use computer policy are not committing the computer crjme of accessing a computer system “without authorization.”  




State v. Louk, 99 Crim. L. Rep. 308, 2016 WL 3086176 (W.Va. 5/27/16):
Holding:  Statute criminalizing “child neglect resulting in death” does not apply to prenatal conduct of pregnant Defendant; thus, even though Defendant ingested drugs while pregnant, causing death if later-born child, statute did apply.

People v. Garrett, 2016 WL 3356566 (Cal. App. 2016):
Holding:  Even though Defendant entered a store with the intent to use a stolen credit card to buy something and even though this was identity theft, the offense fell into the “shoplifting” exception to commercial burglary statute, so was misdemeanor shoplifting instead of burglary.

People v. Davis, 2016 WL 3385078 (Ill. App. 2016):
Holding:  Even though parties stipulated that an Officer would testify that the distance from a school to a gas station was 822 feet, this did not satisfy the State’s burden to prove that the sale of drugs was within 1000 feet of the school, because there was no evidence of where on the gas station property the offense occurred.

People v. Lawrence, 31 N.Y.S.3d 388 (N.Y. App. 2016):
Holding:  Even though Defendant-school official grabbed a child with disabilities’ face and yelled at her, evidence was insufficient to convict of child endangerment because Defendant did this in order to protect student from being trampled by other students who were rushing out the door.

State v. Hawker, 2016 WL 3145143 (Utah App. 2016):
Holding:   Prostitution statute which criminalized (1) “offering or agreeing to commit any sexual activity with another person for a fee” and (2) “offering or agreeing to engage in, or requesting or directing another to engage in” acts such as masturbation for a fee, did not apply to Defendant who agreed to self-mastrubate for a fee; this is because section (1) required sexual activity “with another person,” and even though the conduct would violate section (2), the court found that if a person has no intent to violate (1), then she cannot violate (2).  












Trial Procedure


State v. Hobbs, 2016 WL 4435689 (Mo. App. E.D. Aug. 23, 2016):
Trial court abused discretion in child molestation case in admitting at penalty phase Officer’s testimony that Defendant was charged with other unadjudicated child sex offenses, because such evidence is admissible in penalty phase only if the State proves by preponderance of the evidence that Defendant committed the conduct alleged; the State offered no supporting evidence, such as testimony by Victims or admissions by Defendant.
Facts:  Defendant was convicted of child molestation, and the case proceeded to a penalty phase.  During penalty phase, the State presented Officer’s testimony that Defendant was presently charged with other unadjudicated child sex offenses.
Holding:   Although evidence pertaining to a defendant’s criminal conduct may be admissible in penalty phase as history and character evidence, Sec. 577.036.3, such evidence is admissible only if the State proves by a preponderance of evidence that Defendant committed the alleged conduct.  Such proof may include testimony by Victims of the alleged conduct, or Defendant’s admissions to the alleged conduct.  Here, however, there were no witnesses to support the alleged conduct, or admissions by Defendant.   The State merely referred to additional charges without supporting evidence.  Reversed and remanded for new penalty phase.


Larsen v. Union Pacific Railroad Co., 2016 WL 4480770 (Mo. App. W.D. Aug. 23, 2016):
Holding:  Rule 78.08’s plain error provision can be used to raise issue of Juror nondisclosure after time for filing New Trial Motion has expired.

Farina v. State, 2016 WL 2756002 (Fla. 2016):
Holding:  Where case had been remanded for resentencing in a death penalty case, a motion for new trial based on newly discovered evidence was not premature, because a motion for new trial based on newly discovered evidence should be brought as soon as possible after discovery of the evidence.

State v. Rice, 2016 WL 2941118 (Md. 2016):
Holding:  Trial court lacked authority to deny State’s motion to compel a witness to give immunized testimony. 


Waiver of Appeal & PCR

Roberts v. State, 2016 WL 1072846 (Ark. 2016):
Holding:  Defendant was not competent to waive his postconviction rights where both State and defense expert testified that Defendant’s psychosis impaired his ability to make rational decisions about waiving rights.

Waiver of Counsel


Carrick v. State, 2016 WL 903774 (Ark. 2016):
Holding:  Court cannot impose contempt for Defendant’s failure to hire an attorney, because this denies the right to self-representation.

People v. Becerra, 2016 WL 3471102 (Cal. 2016):
Holding:  Court abused discretion in terminating self-representation merely because Defendant asked for additional continuances to complete discovery, where State acknowledged that discovery had not yet been completed.
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