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Editor’s Note



March 31, 2014


Dear Readers:

This edition of Case Law Update contains all Missouri appellate opinions from January 1, 2014 to March 31, 2014, which resulted in reversals, or in my opinion, were otherwise “noteworthy,” and federal and foreign state opinions from the Criminal Law Reporter and Criminal Law News (WL), which I found “noteworthy.”  I have also included a few “noteworthy” cases from other sources.  

U.S. Supreme Court opinions have an asterisk in front of them.  

I do not know subsequent history on all cases.  Before citing a case, be sure to Shepardize it to be sure it remains good law. 


Sincerely,



Greg Mermelstein
Division Director



















Abandonment (Rule 24.035 & 29.15)

Stanley v. State, 2014 WL 439505 (Mo. banc Feb. 4, 2014):
Even though first postconviction counsel’s amended motion failed to allege certain claims and first postconvcition counsel was permitted to withdraw, second postconviction counsel’s subsequently-filed second amended motion could not be considered where it was outside the original time limits of Rule 24.035(g), and any defects in first counsel’s amended motion did not constitute “abandonment” of Movant, but rather “ineffective assistance of postconvction counsel,” which is not cognizable.
Facts:  Movant filed a pro se Rule 24.035 motion.  Counsel was appointed and filed an amended motion that alleged certain claims.  Counsel was then permitted to withdraw.  Later, a second counsel was appointed.  Second counsel determined that the amended motion failed to allege other claims, and was allowed by the motion court to file a second amended motion.
Holding:   The primary issue on appeal is whether the second amended motion is cognizable.  It is not, because it was untimely.  Second counsel could not have timely filed any amended motion because he wasn’t appointed to the case until after the time for filing any amended motion had already expired.  Rule 24.035(g) sets forth the time for filing an amended motion.  Under 24.035(g), the date of first appointment of counsel controls the time for filing an amended motion, regardless of whether the court later appoints new counsel or allows new counsel to enter.  The purpose of the postconviction rules is to promote finality.  Postconviction counsel cannot usurp this purpose by withdrawing and replacing lawyers to re-establish the time limits for filing an amended motion, and neither can the motion court by permitting counsel to withdraw and “reappointing” another lawyer.  The earlier of the date of first appointment or entry of appearance controls, regardless of whether new lawyers appear.  Therefore, second counsel could not timely file a “second amended motion.”  Movant next contends that first counsel abandoned him by not filing a sufficient amended motion.  However, abandonment occurs when there is a “complete absence of performance” by appointed counsel, or when appointed counsel fails to file an amended motion in a timely fashion.  Here, first counsel filed a timely amended motion.  Movant’s claim is really one of “ineffective assistance of postconviction counsel” for not including all claims, but this is not cognizable.

Price v. State, 2014 WL 712956 (Mo. banc Feb. 25, 2014):
(1)  Even though Movant hired a postconviction counsel to handle his Rule 29.15 proceeding, where counsel failed to file an initial postconviction motion (Form 40) within the time required, Movant waived his postconviction proceeding, and counsel’s failure is merely ineffective assistance of postconviction counsel, not abandonment; (2)  abandonment is limited to situations where counsel fails to timely file an amended motion, and to situations where “third-party interference” prevents timely filing of an initial motion (Form 40).
Facts:   Movant hired an attorney to file a Rule 29.15 motion for him.  However, the attorney misunderstood the time limits for filing, and failed to file an initial motion (Form 40) within 90 days of the mandate on direct appeal.  Movant claimed he was “abandoned” by his attorney, and should be allowed to proceed with his Rule 29.15 case.
Holding:   The abandonment doctrine of Sanders and Luleff was created to excuse the untimely filing of amended motions by counsel, and was intended to ensure that Rule 29.15(e)’s requirement of an amended motion is fulfilled.  The abandonment doctrine of Sanders and Luleff was not created to police the performance of postconviction counsel generally.   Since there is no constitutional right to counsel in postconviction proceedings, there is no right to effective assistance of postconviction counsel.  Bullard held that where counsel fails to timely file an initial postconviction motion, this is a complete bar to relief and is not an “abandonment,” because a movant can file a pro se initial motion (Form 40) without the assistance of counsel.  This Court holds that, as in Bullard, the abandonment doctrine of Sanders and Luleff cannot excuse an inmate’s (movant’s) failure to file his initial postconviction motion on time and will not protect an inmate from the provisions of Rule 29.15(b) that deem any failure to comply with those deadlines to be a complete waiver of relief.  However, there are limited exceptions where an untimely initial filing may be deemed timely, but those exceptions must involve “third party interference” with a Movant’s initial filing.  For example, where an inmate has mailed his motion to an outdated address, this is “third party interference.”  Inmates, unlike other litigants, cannot file initial postconviction proceedings without relying on the assistance of one or more third parties to take the motion from the inmate and deliver it to the circuit clerk for filing.  McFadden is properly understood as a “third party interference” case, not an abandonment case.  In McFadden, a movant filled out an initial pro se motion (Form 40) on time, but his attorney told him to give it to her for filing.  The attorney, however, failed to file it on time.  The inmate in McFadden did all he could to express an intent to seek relief under Rule 29.15 and would have filed his motion on time but for the active interference of the third party, who happened to be an attorney, and who did not file the motion he gave her.  Here, however, Movant Price retained counsel for his initial pleading.  While he was entitled to retain counsel, he took the same risk as every other litigant who retains counsel, i.e., he was bound by his counsel’s actions as if they were his own.  Movant’s claim is really one of ineffective assistance of postconviction counsel, which is not cognizable.  To the extent McFadden is contrary to today’s opinion, it should no longer be followed.  


Ake Issues

*  Hinton v. Alabama, ___ U.S. ___, 94 Crim. L.  Rep. 613, 134 S.Ct. 1081 (U.S. 2/24/14):
Holding:  Counsel in capital case was ineffective for erroneously believing that he could not seek extra funding to hire a more qualified forensic expert; even though choice of expert is usually a strategy decision, the attorney’s decision here was not based on any strategy but on a mistaken belief that the only available funds were capped at $1,000 and that there was only one ballistics expert available at that rate; “[a]n attorneys’ ignorance of a point of law that is fundamental to his case combined with his failure to perform basic research on that point is a quintessential example of unreasonable performance under Strickland.” 


Lowe v. State, 94 Crim. L. Rep. 364 (Miss. 12/12/13):
Holding:  Indigent Defendant charged with downloading child pornography from Internet had due process right under Ake to a court-appointed expert to help him rebut State forensic expert’s opinion that only Defendant, rather than someone else, downloaded the images.


Appellate Procedure

Westergaard v. State, 2014 WL 1225223 (Mo. App. E.D. March 25, 2014):
Holding:  (1)  Even though the in forma pauperis motion was filed before the Notice of Appeal, it is considered filed with the Notice of Appeal for purposes of Rule 81.04, which states that a trial court shall file a Notice of Appeal on the date it was received if it is accompanied by a motion to appeal in forma pauperis, and (2)  The filing date of the Notice of Appeal is the date it was actually filed, even if the forma pauperis motion itself is not granted until a later date.

A.L.C. v. D.A.L., 2014 WL 707163 (Mo. App. E.D. Feb. 25, 2014):
Holding:  Where Associate Circuit Court failed to make a recording of the order of protection hearing so that no transcript was available for appeal, judgment is reversed and remanded for new trial since Sec. 512.180.1 requires a record be kept in all contested civil matters before an Associate Circuit Judge.

State v. Castro, 417 S.W.3d 390 (Mo. App. W.D. 2014):
Where Defendant voluntarily pays his sentencing fine prior to appeal, appellate case is moot and must be dismissed.
Facts:   Defendant was convicted of a felony at trial, and sentenced to a $100 fine.  He paid the fine the day after he was sentenced, and then appealed.
Holding:  In order to preserve any issue for appeal in a criminal case where the sentence consists of a fine and costs, the defendant must make payment of the fine under circumstances that record the payment as not voluntarily made.  Here, Defendant voluntarily paid his fine.  He did not request a stay of payment from the trial court pending appeal.  He did not file an appeal bond in lieu of paying the fine.  He did not make any record that his payment was under protest or anything other than voluntary.  The appellate court must examine its jurisdiction sua sponte.  Here, there is no jurisdiction for the appeal and it is moot, because Defendant voluntarily paid his fine.

State v. Hopkins, 2014 WL 928973 (Mo. App. W.D. March 11, 2014):
Holding:  Even though Defendant who pleaded guilty was denied his right of allocution at sentencing, the appellate court has no authority to hear this on direct appeal from a guilty plea, but the issue may be raised in a Rule 24.035 motion; a direct appeal of a guilty plea is limited to issues relating to subject matter jurisdiction and the sufficiency of the charging documents.



Grandberry v. Keever, 94 Crim. L. Rep. 244, 2013 WL 5912520 (7th Cir. 11/5/13):
Holding:  State prisoner who challenged a prison disciplinary action in habeas corpus (as opposed to relief from conviction) need not obtain a certificate of appealability to appeal denial of relief.

U.S. v. Meister, 94 Crim. L. Rep. 391 (11th Cir. 12/17/13):
Holding:   (1)  Even though the Mandatory Detention Act, 18 USC 3145(c), provides that certain defendants cannot be released pending sentencing if their crimes are violent, there is an exception where a “Judicial Officer” determines that the defendant is neither a seafety threat nor a flight risk and that detention is inappropriate; (2) a judge qualifies as a “Judicial Officer” under the statute; therefore, a judge can release Defendant under the statute for medical reasons pending his sentence appeal.

U.S. v. Dillon, 94 Crim. L. Rep. 443 (D.C. Cir. 12/24/13):
Holding:  Appellate review of a trial court’s order to involuntarily medicate a defendant for competency is reviewed de novo for legal issues but under “clear error” standard regarding findings of fact.

People v. Kordish, 2013 WL 5637741 (N.Y. 2013):
Holding:  Appellate court erroneously failed to appoint counsel for indigent defendant/appellant before dismissing the appeal for failure to perfect appeal.

State v. Vanornum, 2013 WL 6842788 (Or. 2013):
Holding:  Even though a state statute made a rule of civil procedure (which allowed appellate review only for preserved instructional error) applicable to criminal cases, this did not affect the appellate court’s ability to review for plain error.

In re L.J., 94 Crim. L. Rep. 177 (Pa. 10/30/13):
Holding:  Appellate courts reviewing a denial of a motion to suppress should not consider any evidence other than that adduced at the suppression hearing; this will protect defendants’ due process concerns where they may be unable to cross-examine certain witnesses at trial about suppression matters, or could be forced to testify at trial about suppression matters.

State v. Hepburn, 94 Crim. L. Rep. 359 (S.C. 12/11/13):
Holding:   Even though South Carolina follows the rule that a defendant waives her motion for directed verdict at close of the State’s evidence if the defendant presents evidence, where Defendant and co-defendant were tried jointly and co-defendant testified in the defense part of the case that Defendant did the crime, and subsequently Defendant testified to rebut co-Defendant, the Defendant did not waive for appeal her motion for directed verdict at close of State’s case; “where a defendant’s evidence does not serve to fill gaps in the state’s evidence, her testimony does not operate to waive consideration of the evidence as it stood at the close of the State’s case” on appeal; if Defendant were deemed to have waived the right to test the sufficiency of evidence of the State’s case by rebutting the testimony of co-defendant, the State will in effect have been able to use the coercive power of the codefendant’s testimony as part of its case-in-chief, even though the State was prohibited from calling the co-defendant to testify for the prosecution; under this test, the State’s evidence was insufficient to convict, and the motion for directed verdict at close of State’s evidence should have been granted.  

People v. Wortham, 2013 WL 5755193 (Cal. App. 2013):
Holding:  Trial court’s denial of inmate’s petition to recall his sentence under the Three Strikes Reform Act was appealable, because it affects substantial rights and the trial court’s action foreclosed possibility of reduced sentence.

Com. v. Melvin, 2013 WL 6096222 (Penn. Super. 2013):
Holding:  Sentencing condition requiring Defendant to write apology letters while his case was pending on appeal violated right against self-incrimination.


Bail – Pretrial Release Issues

U.S. v. Meister, 94 Crim. L. Rep. 391 (11th Cir. 12/17/13):
Holding:   (1)  Even though the Mandatory Detention Act, 18 USC 3145(c), provides that certain defendants cannot be released pending sentencing if their crimes are violent, there is an exception where a “Judicial Officer” determines that the defendant is neither a seafety threat nor a flight risk and that detention is inappropriate; (2) a judge qualifies as a “Judicial Officer” under the statute; therefore, a judge can release Defendant under the statute for medical reasons pending his sentence appeal.

Ex Parte Gill, 94 Crim. L. Rep. 282, 2013 WL 6081449 (Tex. App. 11/20/13):
Holding:  Texas statute which requires release on bond or reduction in bond if State fails to timely bring a Defendant to trial does not allow a judge to consider the safety of the victim or the community when choosing between the two options.


Brady Issues

Swafford v. State, 2013 WL 5942382 (Fla. 2013):
Holding:  Where State’s case was built on theory that Defendant’s motive in murder was to engage in sexual assault, Defendant was entitled to new trial for newly discovered evidence that no seminal fluid was found inside victim because this gave rise to reasonable doubt as to guilt.


Closing Argument & Prosecutor’s Remarks

Cauthern v. Colson, 2013 WL 603891 (6th Cir. 2013):
Holding:  Prosecutor’s reference at capital sentencing hearing comparing Defendant to notorious recent murderers were inflammatory and personalized to jurors by making them feel personally unsafe if they did not return a death verdict.
State v. Maguire, 2013 WL 5989742 (Conn. 2013):
Holding:  (1)  Prosecutor’s argument that Defendant and defense counsel were asking jury to “condone child abuse” and to find that “child abuse that happens in secret is legal” was highly improper in that it appealed to emotions and demeaned defense counsel; and (2) Prosecutor’s objection during defense counsel’s cross-examination of forensic interviewer which left misleading impression that redacted portions of interview refuted defense counsel’s assertions was improper.

People v. Forbes, 975 N.Y.S.2d 490 (N.Y. App. 2013):
Holding:  Prosecutor’s argument was improper in that it vouched for credibility of State witnesses, said that if you believe Defendant then I have a “bridge in Brooklyn” to sell you, speculated about why Defendant wasn’t involved in other robberies, and said that to believe Defendant, jury would have to accept that there was a wide-ranging conspiracy against Defendant, which included the trial judge.  

People v. Mehmood, 977 N.Y.S.2d 78 (N.Y. App. 2013):
Holding:  Cumulative effect of prosecutor’s improper closing argument required new trial; prosecutor misstated Defendant’s testimony about whether he touched child’s vagina, improperly suggested that Defendant committed other bad acts, and improperly suggested Defendant lied in his testimony.


Confrontation & Hearsay

U.S. v. Duron-Caldera, 94 Crim. L. Rep. 385 (5th Cir. 12/16/13):
Holding:  (1) Plurality 4-4-1 opinion in Williams v. Illinois, __ U.S. __ (U.S. 2012) is not binding as precedential authority because there was no “narrowest ground” that was supported by a majority of justices; (2) 5th Circuit adopts “primary purpose” test of dissenters, and concludes that the Gov’t failed to prove that an affidavit which it admitted was obtained for the primary purpose of an administrative investigation rather than for purposes of a criminal prosecution; thus, affidavit was “testimonial” and required cross-examination under Crawford.

State v. Maguire, 94 Crim. L. Rep. 242 (Conn. 11/19/13):
Holding:  Child sex abuse victim’s statements during a forensic interview were “testimonial” for Confrontation Clause purposes.  (According to the Criminal Law Reporter, the admissibility of hearsay statements to health care personnel who conduct examinations of apparent victims of abuse is among the most significant questions the U.S. Supreme Court has yet to address under Crawford v. Washington, 541 U.S. 36 (2004)).

State v. Clark, 94 Crim. L. Rep. 170, 2013 WL 5832253 (Ohio 10/30/13):
Holding:  Child-victim’s statements to Teacher were “testimonial” because teachers are agents of State who have legal duty to report child abuse; because the circumstances objectively indicate that there was no ongoing emergency, Child was not making statements for medical care, and the primary purpose of Teacher’s questioning was to prove past events potentially relevant to later prosecution, the 6th Amendment right to cross-examine accuser Child was implicated.

Costs

State v. Villanueva, 311 P.3d 79 (Wash. App. 2013):
Holding:  Acquitted Defendant can recover lost wages as restitution under state statute that allows certain acquitted Defendants to receive restitution for losses stemming from unsuccessful prosecution.

Counsel – Right To – Conflict of Interest

State v. Churchill, 2014 WL 839455  (Mo. App. E.D. March 4, 2014):
Holding:  (1) Where Mother (Defendant) was called to testify at a child protective hearing and repeatedly requested counsel before testifying (but court denied her request), Mother was denied her right to counsel under Sec. 211.111 and Rule 115.03 because the statute grants an unconditional right to counsel to any party to a juvenile court proceeding for all stages of the proceeding and the Rule requires the court to inform the juvenile’s parents of the right to appointed counsel; but (2) even though counsel was not provided, Mother-Defendant’s statements made at the juvenile hearing should not be suppressed at her subsequent trial for perjury, because courts have held that the exclusionary rule does not immunize perjury when false statements were obtained in violation of a defendant’s constitutional rights, so exclusion is not warranted for violation of Mother-Defendant’s statutory rights either.  (3) Furthermore, Mother-Defendant’s Sixth Amendment right to counsel was not violated because there was no adversary judicial criminal proceeding pending against Mother-Defendant at the time she testified, so the Sixth Amendment right to counsel had not yet attached, and (4) even if her Fifth Amendment right against self-incrimination was violated (which appellate court does not decide), this does not mandate that her statements be suppressed because the Fifth Amendment privilege does not immunize perjury.

*  Kaley v. U.S.,  ___ U.S. ___, 94 Crim. L. Rep. 597, 134 S.Ct. 1090 (U.S. 2/25/14):
Holding:  There is no constitutional right to revisit a grand jury’s finding of probable cause in a pretrial hearing challenging the restraint of forfeitable assets needed to hire counsel; “With probable cause, a freeze [on assets] is valid”; “The grand jury gets to say – without any review, oversight or second-guessing – whether probable cause exists to think that a person committed a crime”; this rule avoids the inconsistent result of a judge finding no probable cause to restrain potentially forfeitable assets, but probable cause to allow the criminal case to proceed.

Wilbur v. City of Mount Vernon, 94 Crim. L. Rep. 338 (W.D. Wash. 12/4/13):
Holding:  Cities’ Public Defender System resulted in systemic violation of 6th Amendment right to effective counsel, because the system essentially resulted in a “meet and plead” system.  Court orders creation of a “Public Defender Supervisor” to review case files and ensure attorneys are providing effective assistance.

Hall v. State, 94 Crim. L. Rep. 338, 2013 WL 6225673 (Idaho 12/2/13):
Holding:  Statutory right to counsel requires that postconviction counsel be free of conflicts and effective; “This statutory right to counsel would be a hollow right if it did not guarantee the defendant the right to effective assistance of counsel.”

State v. Stovall, 94 Crim. L. Rep. 280, 312 P.3d 1271 (Kan. 11/22/13):
Holding:  Counsel had an actual conflict of interest that adversely affected her performance where counsel failed to pursue a theory on Defendant’s behalf that a former client of counsel actually committed the offense.

People v. Cortez, 94 Crim. L. Rep. 496 (N.Y. 1/21/14):
Holding:  Trial court erred in deferring to defense counsel’s representation that she had discussed a co-defendant conflict with Defendant and that he knowingly waived it; trial court must actively instruct a defendant about dangers of waiving conflicts of interest.

People v. Kordish, 2013 WL 5637741 (N.Y. 2013):
Holding:  Appellate court erroneously failed to appoint counsel for indigent defendant/appellant before dismissing the appeal for failure to perfect appeal.

Ohio Supreme Court Bd. of Comm’rs on Grievances & Discipline, Op. 2013-4 (10/11/13), reported in 94 Crim. L. Rep. 182:
Holding:  A Public Defender generally will be permitted to impeach a former client with a prior conviction.  Rule of professional conduct that lawyers have a continuing obligation to past clients including a duty to avoid using “information relating to the representation to the disadvantage of the former client” has an exception for information that “has become generally known.”  That exception applies where a Public Defender seeks to examine a former client about a prior conviction because the prior conviction is generally known as a matter of public record.  However, counsel would be prohibited “from using any other information” learned during the prior representation.   “For example, if the former client indicated to the public defender a willingness to lie under oath within the prior representation, the public defender may not use that information against the former client.”  A lawyer should not be forced against his own judgment to continue a representation that requires the lawyer to impeach a former client.  Additionally, if a conflict is found, the conflict would be imputed to every lawyer in that Public Defender’s office.

Adams v. State, 2013 WL 6516398 (Tex. App. 2013):
Holding:  Defendant was denied 6th Amendment right to counsel where on first day of trial he requested additional time to hire counsel, where he did not unequivocally waive counsel, and where the court appointed only a “shadow” counsel for the trial.





Death Penalty

*  Woodward v. Alabama, ___ U.S. ___, 94 Crim. L. Rep. 254, 134 S.Ct. 405 (U.S. 11/18/13):
Holding:  Justices Sotomayor and Breyer issue dissenting opinion from denial of cert. in which they suggest that Alabama’s death penalty system which allows judges to override juries’ sentences of life and judicially impose death (1) violates 8th Amendment because evidence indicates that judges are motivated to do this by electoral pressures of running for office, and (2) violates 6th Amendment right to have a jury decide factual findings that increase punishment under Apprendi and Ring.

*  Hinton v. Alabama, ___ U.S. ___, 94 Crim. L.  Rep. 613, 134 S.Ct. 1081 (U.S. 2/24/14):
Holding:  Counsel in capital case was ineffective for erroneously believing that he could not seek extra funding to hire a more qualified forensic expert; even though choice of expert is usually a strategy decision, the attorney’s decision here was not based on any strategy but on a mistaken belief that the only available funds were capped at $1,000 and that there was only one ballistics expert available at that rate; “[a]n attorneys’ ignorance of a point of law that is fundamental to his case combined with his failure to perform basic research on that point is a quintessential example of unreasonable performance under Strickland.” 

Cauthern v. Colson, 2013 WL 603891 (6th Cir. 2013):
Holding:  Prosecutor’s reference at capital sentencing hearing comparing Defendant to notorious recent murderers were inflammatory and personalized to jurors by making them feel personally unsafe if they did not return a death verdict.

Com. v. Murray, 2013 WL 6831852 (Pa. 2013):
Holding:  Where the jury was repeatedly misinformed and instructed during a capital trial that the death of murder victim’s unborn child was a “separate capital offense,” this required a new sentencing hearing.

Druery v. State, 2013 WL 5808182 (Tex. App. 2013):
Holding:  Even though capital Defendant knew at least some of the time that he was scheduled for execution, where because of mental illness he did not believe he committed the murder and did not think he would be executed some of the time, this was a substantial showing of incompetency to be executed.

Detainer Law & Speedy Trial

U.S. v. Dellinger, 2013 WL 5946086 (E.D. Mich. 2013):
Holding:  Even though Defendant was mentally incompetent to stand trial for a period of time, this did not trump another provision in Speedy Trial Act that counts delay of more than 10 days resulting from transporting Defendant to hospital for examination; thus, three-month delay in transporting Defendant from jail to hospital was not excluded from the Act’s time limits.


Com. v. Denehy, 94 Crim. L. Rep. 502 (Mass. 1/8/14):
Holding:  The time between a trial court’s dismissal of charges and the Defendant’s arraignment on new, identical charges counts against the State for speedy trial purposes.

Discovery

U.S. v. Llanez-Garcia, 94 Crim. L. Rep. 205 (6th Cir. 11/5/13):
Holding:  Attorney should not have been sanctioned for abuse of subpoena power where there was no evidence attorney acted in “bad faith,” but instead relied on her interpretation of an arguably ambiguous criminal procedural rule regarding service of subpoenas; attorney issued a Rule 17(c) subpoena to records custodians to produce materials or appear in court on June 3; the problem was there was no court hearing scheduled on June 3; Rule 17(c)(1) states that courts “may direct” the production of materials before they are offered into evidence, and attorney believed the use of the term “may” does not require advance court approval.

Ulloa v. CMI, Inc., 2013 WL 5942299 (Fla. 2013):
Holding:  Criminal Defendant wishing to obtain documents held by a non-party in another State must use the Uniform Law to Secure Attendance of Witnesses by subpoenaing the out-of-state nonparty, rather than serve the in-state registered agent of the nonparty.

People v. Jakes, 2013 WL 6504817 (Ill. App. 2013):
Holding:  Defendant was entitled to postconviction discovery on his claim that Officer beat him to obtain a confession and had lied under oath, where since his conviction, Defendant had learned of multiple cases of police misconduct and coerced confessions involving this same Officer.


DNA Statute & DNA Issues

Fields v. State, 2014 WL 125205 (Mo. App. E.D. March 25, 2014):
Defendant, who was convicted in 1996, was entitled to an evidentiary hearing on his claim that DNA testing was still in its infancy in 1996 and was not reasonably available to him at the time.
Facts:  Defendant was convicted at a jury trial in 1996 of forcible rape.  A rape kit was collected, but never tested for DNA.  Recently, he filed a motion for DNA testing under Sec. 547.035, which was denied without a hearing.
Holding:  Sec. 547.035, as relevant here, provides a person is entitled to DNA testing to demonstrate innocence if (1) there is DNA evidence upon which testing can be conducted and (2) the technology for the testing was not reasonably available at the time of trial.  To determine whether DNA testing was reasonably available, a court must consider the particular circumstances in the case at the time of trial.  Here, Defendant acknowledges that DNA testing became recognized and admissible in Missouri in 1991.  But Defendant claims the technology was still in its infancy and not reasonably available in 1996.  Defendant cites a study by the Dept. of Justice in California in 1996 that DNA was still only being used in a small number of cases due to its high cost, time constraints and unavailability.  Although Defendant cites no Missouri-specific data for 1996, he requested a hearing to prove similar circumstances existed here through testimony by a DNA expert, as well as his trial counsel from 1996.  Defendant’s claims are not conclusively refuted by the record, so he is entitled to an evidentiary hearing.

Mitchell v. U.S., 94 Crim. L. Rep. 394 (D.C. 12/12/13):
Holding:  Under DC’s DNA statute, Gov’t bears the burden of proving that it does not possess biological material that can be DNA tested, and that it has undertaken a reasonable search for such evidence.

Double Jeopardy

U.S. v. Cureton, 94 Crim. L. Rep. 473 (7th Cir. 1/13/14):
Holding:  Law making it a crime to use a firearm in a crime of violence, 18 USC 924(c)(1), does not authorize multiple convictions for a defendant who commits two predicate offenses during one act with a single use of a single firearm; thus, Defendant could not be convicted of both attempted extortion and interstate communication of a ransom request where he held a gun to victim’s head and demanded she call relatives to obtain cash.

U.S. v. Jackson, 94 Crim. L Rep. 337 (10th Cir. 11/26/13):
Holding:  Even though Defendant caused two deaths when he was fleeing from a bank robbery, the unit of prosecution under 18 USC 2113(e) for “kill[ing] any person” while fleeing from a bank robbery was ambiguous, so the rule of lenity allows only one prosecution in this situation, not two.

Little v. Com., 2013 WL 6700106 (Ky. 2013):
Holding:  Where the State had named two child victims in a charge, but instructed on only one of them at trial, the State abandoned the claims regarding the second victim and double jeopardy barred retrial regarding those claims.

State v. Tate, 2013 WL 5975988 (N.J. 2013):
Holding:  Convictions for possession of weapon for unlawful purpose and for aggravated manslaughter merged because the evidence did not support the existence of another unlawful purpose for the weapon possession.

People v. Zadra, 2013 WL 5761415 (Colo. App. 2013):
Holding:  Plain error review applied to claim that seven perjury convictions and one official misconduct conviction were multiplicitous.

State v. Davis, 2013 WL 5883767 (Wash. App. 2013):
Holding:  Convictions for second degree assault with a deadly weapon merged with convictions for second degree kidnapping based on pointing gun at victims.

DWI


Com. v. Canty, 94 Crim. L. Rep. 209, 2013 WL 5912050 (Mass. 11/6/13):
Holding:  Although Officer can testify that Defendant-Driver appeared intoxicated, Officer cannot offer opinion that Driver’s intoxication impaired his ability to operate a car, because this was tantamount to an opinion that Defendant was “guilty” of DWI.

Evidence

State v. McCleary, 2014 WL 930843 (Mo. App. E.D. March 11, 2014):
Even though Defendant (who was charged with methamphetamine offense) “opened door” to impeachment of a defense witness with their municipal conviction for stealing, State should not have been permitted to inquire about the details of that conviction, particularly that the defense witness had stolen pseudoephedrine because this suggested Defendant had propensity to engage in methamphetamine by associating with defense witness (but harmless here because evidence of guilt overwhelming).
Facts:  Defendant was charged with a methamphetamine offense.  He was arrested with his girlfriend (defense witness).  At trial, Defendant called defense witness and asked her about contact with police.  The trial court ruled this “opened the door” to the State asking her about a prior municipal conviction for stealing.  The State then asked her if she had been convicted of stealing pseudoephedrine and other items.  
Holding:  Generally, municipal court convictions that are unrelated to the case being tried are inadmissible.  However, here Defendant opened the door to the conviction by his direct examination.  Even though the conviction was admissible, however, the cross-examiner can only elicit the nature, date and place of the prior conviction, not details.  Here, the State elicited improper details.  “We are … troubled by the State’s mention of pseudoephedrine, and we do not believe it occurred by happenstance.”  The record suggests the State was eager to present this prior conviction and the details of it.  The reference to pseudoephedrine would lead a jury to believe that the defense witness was previously involved in methamphetamine, and would, thus, lead a jury to believe Defendant had a propensity to be involved in methamphetamine because of his association with defense witness.  However, the error was harmless here because evidence of Defendant’s guilt was overwhelming.
 
U.S. v. Murray, 736 F.3d 652 (2d Cir. 2013):
Holding:  Where State presented rebuttal cell-phone tower evidence that allegedly refuted Defendant’s trial testimony and placed Defendant at scene of crime, trial court denied Defendant his right to present a meaningful defense when it precluded the defense surrebuttal evidence that would have refuted the State’s cell-phone tower evidence.

U.S. v. Martinez-Cruz, 94 Crim. L. Rep. 332, 2013 WL 6231562 (D.C. Cir. 12/3/13):
Holding:  When a Defendant presents objective evidence giving rise to a reasonable inference that a prior conviction being used to enhance punishment involved an invalid waiver of counsel, the burden shifts to the prosecution to prove the waiver was valid.


U.S. v. Knapp, 94 Crim. L. Rep. 473 (C.A.A.F. 1/15/14):
Holding:  Investigator should not have been permitted to testify that he used “nonverbal cues” during interrogation of Defendant to determine that Defendant was not truthful; this is tantamount to “human lie detector” testimony.

State v. Maguire, 2013 WL 5989742 (Conn. 2013):
Holding:  (1)  Prosecutor’s argument that Defendant and defense counsel were asking jury to “condone child abuse” and to find that “child abuse that happens in secret is legal” was highly improper in that it appealed to emotions and demeaned defense counsel; and (2) Prosecutor’s objection during defense counsel’s cross-examination of forensic interviewer which left misleading impression that redacted portions of interview refuted defense counsel’s assertions was improper.

State v. Parker, 94 Crim. L. Rep. 472 (N.J. 1/15/14):
Holding:  Even though Defendant was convicted of underlying crimes during which he gave police false names, his giving of the false names could not be used to impeach him at later unrelated trials because witnesses cannot be impeached with specific instances of untruthfulness that do not result in conviction, and the prior convictions weren’t for giving false names.

Ohio Supreme Court Bd. of Comm’rs on Grievances & Discipline, Op. 2013-4 (10/11/13), reported in 94 Crim. L. Rep. 182:
Holding:  A Public Defender generally will be permitted to impeach a former client with a prior conviction.  Rule of professional conduct that lawyers have a continuing obligation to past clients including a duty to avoid using “information relating to the representation to the disadvantage of the former client” has an exception for information that “has become generally known.”  That exception applies where a Public Defender seeks to examine a former client about a prior conviction because the prior conviction is generally known as a matter of public record.  However, counsel would be prohibited “from using any other information” learned during the prior representation.   “For example, if the former client indicated to the public defender a willingness to lie under oath within the prior representation, the public defender may not use that information against the former client.”  A lawyer should not be forced against his own judgment to continue a representation that requires the lawyer to impeach a former client.  Additionally, if a conflict is found, the conflict would be imputed to every lawyer in that Public Defender’s office.

Com. v. Canty, 94 Crim. L. Rep. 209, 2013 WL 5912050 (Mass. 11/6/13):
Holding:  Although Officer can testify that Defendant-Driver appeared intoxicated, Officer cannot offer opinion that Driver’s intoxication impaired his ability to operate a car, because this was tantamount to an opinion that Defendant was “guilty” of DWI.


State v. Perea, 94 Crim. L. Rep. 273 (Utah 11/15/13):
Holding:  Scientific evidence on false confessions has advanced to where expert should be permitted to testify about empirical research as to when people give false confessions, including sleep deprivation, presentation of false evidence, questioners’ “minimization” techniques, defendant’s age, defendant’s intelligence, and certain personality traits.

State v. Yonkman, 312 P.3d 1135 (Ariz. App. 2013):
Holding:  Where State was allowed to admit evidence of prior sexual charges in Defendant’s sex abuse trial, trial court erred in precluding Defendant from admitting evidence that he was acquitted of the prior charges.

State v. Oliphant, 2013 WL 6091712 (La. App. 2013):
Holding:  Trial court abused discretion in admitting drug tracking dog evidence where there was no evidence of any qualifications or certifications of the two dogs, and their tracking raised questions as to accuracy since neither dog tracked the same trail.

Correll v. State, 2013 WL 66867637 (Md. Spec. App. 2013):
Holding:  Offense of failure to register as a sex offender is not an offense that tends to show a person is “unworthy of belief,” and therefore, the person could not be impeached with such prior conviction; the elements of the crime of failure to register do not include an intent to deceive.


Evidentiary Hearing (Rules 24.035 and 29.15)

Kyles v. State, 417 S.W.3d 873 (Mo. App. E.D. 2014):
Movant was entitled to hearing on claim that counsel was ineffective for failing to strike Juror who said she could “sympathize” with and could be partial to victim; motion court cannot conclude that counsel had reasonable trial strategy for not striking Juror without a hearing.
Facts:  Movant was convicted at jury trial of first degree tampering.  During voir dire, Juror said that someone had tried to steal her car recently, and she could find herself “sympathizing” with the victim, and not being impartial.  Juror further said, “I can listen to the evidence.  What I’m telling you is I might find myself sympathizing with … the victim.”  Movant filed a 29.15 motion, alleging counsel was ineffective in failing to move to strike Juror.  The motion court denied the claim without a hearing.
Holding:  Where counsel fails to strike a biased venireperson who ultimately serves as a juror, a postconviction movant is entitled to a presumption of prejudice.  Here, the record shows Juror expressed bias, and that she was not rehabilitated because she never gave unequivocal answers that her sympathy for the victim would not affect her ability to be fair and impartial.  The State claims that counsel had a “trial strategy” for failing to strike Juror.   Assuming there was a strategy, that strategy must be “reasonable.”  The record here does not show that.   A hearing must be held so that defense counsel can explain whether his failure to strike Juror was a reasonable trial strategy.


Stouffer v. Trammell, 94 Crim. L. Rep. 445 (10th Cir. 12/26/13):
Holding:  Even though State’s evidence against capital Defendant was overwhelming, this did not justify failure to hold a hearing on alleged juror misconduct where Juror’s Husband allegedly signaled to Juror-Wife his opinions about the trial.

State v. Porter, 94 Crim. L. Rep. 393 (N.J. 12/19/13):
Holding:   Where PCR judge denied an evidentiary hearing on ineffectiveness claim on basis that victim who identified Defendant was a credible witness and affidavits obtained for the PCR showing an alibi would not have changed the outcome, this was erroneous because “[t]here is no substitute for placing a witness [the affiants] on the stand and having the testimony scrutinized by an impartial factfinder” in the PCR case.

Experts

State v. Perea, 94 Crim. L. Rep. 273 (Utah 11/15/13):
Holding:  Scientific evidence on false confessions has advanced to where expert should be permitted to testify about empirical research as to when people give false confessions, including sleep deprivation, presentation of false evidence, questioners’ “minimization” techniques, defendant’s age, defendant’s intelligence, and certain personality traits.

Ex Post Facto

People v. Douglas M., 2013 WL 57661105 (Cal. App. 2013):
Holding:  Statute imposing additional conditions on probation for sex offenders did not apply retroactively because this likely would violate ex post facto in that, among other things, the statute required probationers to make additional payments and waive privileges against self-incrimination and psychotherapist privilege.

Com. v. Rose, 2013 WL 6164348 (Pa. Super. 2013):
Holding:  Where there was a several year delay between Defendant’s acts and the time that murder victim died, it violated ex post facto to apply the murder statute in effect at time of victim’s death since that statute increased the sentence; although the crime of murder was not consummated until victim actually died, all of Defendant’s acts occurred prior to passage of the harsher statute.


Expungement

Adum v. St. Louis Metropolitan Police Dept., 2014 WL 839961  (Mo. App. E.D. March 4, 2014):
Even though Petitioner presented an affidavit of alleged assault victim that she did not wish to prosecute, Petitioner was not eligible for expungement of his arrest record because he did not affirmatively prove that his arrest was based on false information, i.e., he did not show prove his actual innocence of the offense.
Facts:  Petitioner was arrested for a domestic assault offense, which ultimately was not prosecuted.  He sought to expunge his arrest record.  As evidence, he submitted an affidavit from the alleged victim (his wife) that she did not wish to prosecute Petitioner.  In opposition, the State presented two Officers who testified that they observed injuries on the victim’s body, and that she had said that Petitioner assaulted her.  The trial court ordered expungement. The State appealed.
Holding:  Sec. 610.122 allows for expungement of arrest records if certain conditions are met.  Here, the only dispute is over conditions that “the arrest was based on false information” and that “[t]here is no probable cause, at the time of the action to expunge, to believe the individual committed the offense.”  Petitioner has the burden under Sec. 610.122 to show by a preponderance of evidence his actual innocence of the offense for which he was arrested.  Here, Petitioner has presented no evidence that his arrest was based on false information.  Even though the trial court found his arrest was based on false information, this was against the weight of the evidence because the two Officers testified that they saw injuries on the alleged victim, and there is nothing to show that the Officers were not credible.  But even assuming that the court found the Officers to be not credible, the only evidence submitted by Petitioner was the affidavit from victim that she did not wish to prosecute.  That is not the same as establishing actual innocence of the offense.   Order of expungement reversed.

Factual Basis

People v. Worden, 2013 WL 6096113 (N.Y. 2013):
Holding:  There was no factual basis for guilty plea for rape where prosecutor, defense counsel and judge all misunderstood definition of “lack of consent’ under statute governing date-rape.

Guilty Plea

State v. Hopkins, 2014 WL 928973 (Mo. App. W.D. March 11, 2014):
Holding:  Even though Defendant who pleaded guilty was denied his right of allocution at sentencing, the appellate court has no authority to hear this on direct appeal from a guilty plea, but the issue may be raised in a Rule 24.035 motion; a direct appeal of a guilty plea is limited to issues relating to subject matter jurisdiction and the sufficiency of the charging documents.

U.S. v. Kyle, 94 Crim. L. Rep. 175 (9th Cir. 10/30/13):
Holding:  Trial judge impermissibly participated in plea negotiations under Rule 11(c)(1) when he rejected a plea agreement as too lenient and then hinted that the Defendant would get a life sentence if he didn’t accept a different plea deal.

State v. Caldwell, 2013 WL 6047171 (Ohio App. 2013):
Holding:  Trial court abused discretion in rejecting plea bargain where its statement that the plea agreement did not comport with interest of justice would preclude virtually any plea bargain.


Immigration

People v. Peque, 94 Crim. L. Rep. 298, 2013 WL 6062172 (N.Y. 11/19/13):
Holding:  Trial judges are required to warn defendants pleading guilty to felonies of likely immigration consequences.


Indictment & Information

U.S. v. LaDeau, 94 Crim. L. Rep. 198, 2013 WL 5878214 (6th Cir. 11/4/13):
Holding:  Where court had suppressed evidence that made prosecution for possession of child pornography impossible, and Gov’t then charged conspiracy to receive child pornography (which carried a greater sentence), a judge may presume prosecutorial vindictiveness violative of due process if Defendant establishes that the Gov’t has some “significant stake” in deterring Defendant’s exercise of his rights and the Gov’t’s conduct was “somehow unreasonable;” here, Defendant met that test, warranting dismissal of new charge, because while it would have been reasonable to charge conspiracy to possess child pornography (which would have been possible), it was unreasonable to charge conspiracy to receive, since “receipt” carries a higher mandatory minimum sentence than conspiracy to possess.

U.S. v. Lien, 2013 WL 5530537 (E.D. Wash. 2013):
Holding:  Even though Defendant presented a check for $68,000 to a car dealership to buy a truck and Defendant knew he didn’t have enough money in his checking account to cover this, that did not sufficient allege bank fraud in the indictment since there was no allegation that the account was fraudulent or that the check was altered, forged or not genuine.

Com. v. Hamilton, 2013 WL 5763180 (Ky. 2013):
Holding:  Trial court had jurisdiction to hear Defendant’s claim the Health Department had violated laws of Kentucky in how it changed certain drug from Schedule V to Schedule III controlled substance.

Com. v. Humberto H., 94 Crim. L. Rep. 338 (Mass. 11/26/13):
Holding:  Even though Defendant had five baggies of marijuana, that did not establish probable cause to charge intent to distribute, because there was no information about the weight or value of the marijuana.

De Leon v. Hartley, 94 Crim. L. Rep. 444 (N.M. 12/30/13):
Holding:  Trial court’s delegation to Prosecutor of selection and excusal of grand jurors required quashing indictment without prejudice.




State v. Cooper, 2013 WL 6081452 (Tex. App. 2013):
Holding:  Information was insufficient to charge property code violation where Ordinance required notice of violation before charging, and Information failed to allege that notice had been given.


Ineffective Assistance of Counsel


*  Hinton v. Alabama, ___ U.S. ___, 94 Crim. L.  Rep. 613, 134 S.Ct. 1081 (U.S. 2/24/14):
Holding:  Counsel in capital case was ineffective for erroneously believing that he could not seek extra funding to hire a more qualified forensic expert; even though choice of expert is usually a strategy decision, the attorney’s decision here was not based on any strategy but on a mistaken belief that the only available funds were capped at $1,000 and that there was only one ballistics expert available at that rate; “[a]n attorneys’ ignorance of a point of law that is fundamental to his case combined with his failure to perform basic research on that point is a quintessential example of unreasonable performance under Strickland.” 

Vega v. Ryan, 94 Crim. L. Rep. 236, 735 F.3d 1093 (9th Cir. 11/13/13):
Holding:  Successor counsel in child sex case was ineffective in failing to familiarize himself with prior counsel’s file and investigate a Witness mentioned in prior counsel’s file to whom alleged victim had recanted; even though Defendant himself knew of this Witness, it is “illogical” to hold Defendant responsible for failure to tell counsel about the Witness.

Wilbur v. City of Mount Vernon, 94 Crim. L. Rep. 338 (W.D. Wash. 12/4/13):
Holding:  Cities’ Public Defender System resulted in systemic violation of 6th Amendment right to effective counsel, because the system essentially resulted in a “meet and plead” system.  Court orders creation of a “Public Defender Supervisor” to review case files and ensure attorneys are providing effective assistance.

H.P.T. v. Commissioner of Corrections, 2013 WL 6072992 (Conn. 2013):
Holding:  Where counsel is found ineffective for failing to provide proper advice about a plea offer, remedy is to remand to trial court to consider whether it should vacate the convictions and accept the plea offer, leave the original convictions intact, or otherwise modify the conviction and sentence; trial court should nearly as possible place Petitioner in position he would have been absent ineffective assistance.

State v. Stovall, 94 Crim. L. Rep. 280, 312 P.3d 1271 (Kan. 11/22/13):
Holding:  Counsel had an actual conflict of interest that adversely affected her performance where counsel failed to pursue a theory on Defendant’s behalf that a former client of counsel actually committed the offense.



People v. Clermont, 2013 WL 5707868 (N.Y. 2013):
Holding:   (1)  Counsel was ineffective in pursuing motion to suppress where counsel’s written motion contained erroneous facts about case (such as that it resulted from a traffic stop instead of an encounter on the street), counsel failed to marshal the facts for court or make legal argument at the suppression hearing, and counsel made no attempt to correct mistaken facts in the court’s judgment which differed from the facts testified to at the suppression hearing; and (2) appropriate relief was further proceedings on the suppression motion.  

State v. Larrabee, 94 Crim. L. Rep. 308, 2013 WL 6164424 (Utah 11/22/13):
Holding:  Counsel was ineffective in failing to object to Prosecutor’s closing argument which violated a motion in limine order not to present evidence about other claims of sex abuse by Defendant; there would be no sound trial strategy for counsel to fail to object to violation of the motion in limine order.

Ballard v. Ferguson, 94 Crim. L. Rep. 179 (W.Va. 10/25/13):
Holding:  Counsel in murder case was ineffective in relying on a police report that said that third-party suspect had passed a polygraph test, and in failing to investigate Woman-Witness who told police that third-party suspect had told her that he had committed the murder.

Cheeks v. State, 2013 WL 5993211 (Ga. App. 2013):
Holding:  Counsel was ineffective in failing to object to Prosecutor’s argument about Defendant’s silence and failure to come forward to police.

Ottley v. State, 2013 WL 6085227 (Ga. App. 2013):
Holding:  Counsel was ineffective in failing to investigate sexual assault nurse’s credentials, and failing to interview nurse or victim’s doctor before trial; counsel’s strategy of attacking the child and her family’s credibility and to accept the credibility of the medical evidence was not reasonable given the weak evidence in case.


Interrogation – Miranda – Self-Incrimination – Suppress Statements

State v. Churchill, 2014 WL 839455 (Mo. App. March 4, 2014):
Holding:  (1) Where Mother (Defendant) was called to testify at a child protective hearing and repeatedly requested counsel before testifying (but court denied her request), Mother was denied her right to counsel under Sec. 211.111 and Rule 115.03 because the statute grants an unconditional right to counsel to any party to a juvenile court proceeding for all stages of the proceeding and the Rule requires the court to inform the juvenile’s parents of the right to appointed counsel; but (2) even though counsel was not provided, Mother-Defendant’s statements made at the juvenile hearing should not be suppressed at her subsequent trial for perjury, because courts have held that the exclusionary rule does not immunize perjury when false statements were obtained in violation of a defendant’s constitutional rights, so exclusion is not warranted for violation of Mother-Defendant’s statutory rights either.  (3) Furthermore, Mother-Defendant’s Sixth Amendment right to counsel was not violated because there was no adversary judicial criminal proceeding pending against Mother-Defendant at the time she testified, so the Sixth Amendment right to counsel had not yet attached, and (4) even if her Fifth Amendment right against self-incrimination was violated (which appellate court does not decide), this does not mandate that her statements be suppressed because the Fifth Amendment privilege does not immunize perjury.

U.S. v. Taylor, 736 F.3d 661 (2d Cir. 2013):
Holding:  Even if Defendant’s initial waiver of his Miranda rights was voluntary, where Defendant had attempted suicide by taking a large amount of pills before his arrest, Police interrogation of Defendant while he was impaired on the pills took undue advantage of Defendant and rendered his statements involuntary.

U.S. v. Hashmine, 94 Crim. L. Rep. 179 (4th Cir. 10/29/13):
Holding:  Even though police never told 19-year-old Defendant that he was under arrest, where he was roused out of bed by police, separated from his family, and put in a small storage room and interrogated for three hours, he was “in custody” for Miranda purposes.

Lujan v. Garcia, 2013 WL 5788761 (9th Cir. 2013):
Holding:  State court holding that Defendant’s inculpatory trial testimony could be considered as evidence of guilt even though his confession had been improperly admitted in the Prosecutor’s case-in-chief violated 5th Amendment privilege against self-incrimination and warranted habeas relief.

U.S. v. Archuleta, 2013 WL 5503186 (D. Utah 2013):
Holding:  Defendant, whose car was stopped by police, was in custody for Miranda purposes when Officer returned from running a background check, but instead of issuing a citation, questioned Defendant about his drug use; a reasonable person would not have felt free to leave or refrain from answering Officer’s questions.

People v. Ramadon, 94 Crim. L. Rep. 364 (Colo. 12/9/13):
Holding:   Even though Miranda warnings had been given, Police Officer’s statement to legal-alien-Defendant that he would likely be deported if he did not tell the truth (about an alleged sexual assault) rendered Defendant’s subsequent inculpatory statements involuntary; Officer told Defendant he should realize he “needed” to tell the truth because his “being in this country is in jeopardy;” the U.S. had previously brought Defendant to U.S. for his safety after assisting U.S. in Iraq.

State v. McKnight, 94 Crim. L. Rep. 443 (Haw. 12/31/13):
Holding:  Where Defendant had been given Miranda warnings and invoked his right to counsel, Officer improperly reinitiated questioning when Defendants asked to call his mother and asked “what would happen next” and Officer said police were seeking a search warrant for his home; Defendant’s inquiry “what would happen next” did not evidence a desire to reinitiate a discussion and the statement about seeking a search warrant was “reasonably likely to elicit an incriminating response” and therefore constituted interrogation.


Kelly v. State, 94 Crim. L. Rep. 307 (Ind. 11/21/13):
Holding:   Where (1) Officers told Defendant before Miranda warnings that cocaine had been found in a hollowed-out screw driver in her car, and Defendant made incriminating remarks, and then (2) after Miranda warnings, when Defendant denied being part of a drug deal, Officers “reminded” her of her previous incriminating statements to the contrary, Seibert required suppression of all the incriminating statements; the reminder references “inevitably diluted the potency of the Miranda warning such that it was powerless to cure the initial failure to warn, even if the failure was a … good faith mistake.”

Com. v. Woods, 94 Crim. L. Rep. 438, 2014 WL 12355 (Mass. 1/2/14):
Holding:  Mass. Supreme Court exercises its “supervisory” authority to hold that Witnesses who testify before a grand jury must be advised of their 5th Amendment right against self-incrimination if they are a “target” or may reasonably become a “target” of the investigation, even though this is not required under constitution.

State v. Perea, 94 Crim. L. Rep. 273 (Utah 11/15/13):
Holding:  Scientific evidence on false confessions has advanced to where expert should be permitted to testify about empirical research as to when people give false confessions, including sleep deprivation, presentation of false evidence, questioners’ “minimization” techniques, defendant’s age, defendant’s intelligence, and certain personality traits.

Com. v. Melvin, 2013 WL 6096222 (Penn. Super. 2013):
Holding:  Sentencing condition requiring Defendant to write apology letters while his case was pending on appeal violated right against self-incrimination.


Judges – Recusal – Improper Conduct – Effect on Counsel – Powers

U.S. v. Ottaviano, 94 Crim. L. Rep. 425 (3d Cir. 12/24/13):
Holding:  Even though federal judges are authorized to question witnesses, judge erred in questioning pro se Defendant-Witness in such a way that highlighted weaknesses in his defense; a judge cannot “take over the cross-examination” or allow his questioning to “reach the point where it appears clear to the jury that the court believes the accused is guilty.”

U.S. v. Kyle, 94 Crim. L. Rep. 175 (9th Cir. 10/30/13):
Holding:  Trial judge impermissibly participated in plea negotiations under Rule 11(c)(1) when he rejected a plea agreement as too lenient and then hinted that the Defendant would get a life sentence if he didn’t accept a different plea deal.




U.S. v. Miller, 94 Crim. L. Rep. 421, 2013 WL 6818391 (D.C. Cir. 12/27/13):
Holding:  Judge violated Defendant’s 6th Amendment right to jury trial when, in response to a jury question, he gave his own view of how to reconcile discrepencies in the charges and evidence by explaining what specific proof supported specific charges. 

Com. v. Hamilton, 2013 WL 5763180 (Ky. 2013):
Holding:  Trial court had jurisdiction to hear Defendant’s claim the Health Department had violated laws of Kentucky in how it changed certain drug from Schedule V to Schedule III controlled substance.

Holt v. Sheehan, 94 Crim. L. Rep. 204 (Fla. App. 10/11/13):
Holding:  Even though trial judge had authority to issue an order recusing herself from all of public defender’s cases due to dispute with public defender, trial judge acted improperly in issuing an order that went beyond this and described public defender as “incompetent, untrustworthy and extremely dilatory,” as such comments were “scandalous” and not necessary to carry out the judge’s order recusing herself; “the order challenged in this case … is a scandalous comment having no place in a court record.”


Jury Instructions

State v. Hunt, 2014 WL 298631 (Mo. App. E.D. Jan. 28, 2014):
Where Defendant-Police Officer was convicted of first degree burglary and second degree property damage for unlawfully entering a trailer and damaging property during an arrest, jury instructions were plainly erroneous in failing to define what constitutes “unlawful entry” in the context of a police officer making an arrest.
Facts:  Defendant-Police Officer was one of several Officers at a trailer where a person for whom an arrest warrant had been issued might be staying.  The trailer was not owned by the person who was wanted for arrest.  Defendant-Police Officer went up to trailer, kicked in the front door to the porch, then took a knife and pried open the door to the trailer.  Defendant-Police Officer then went in trailer, assaulted person who was to be arrested, and arrested him.  As relevant here, Defendant-Police Officer was convicted of first degree burglary and second degree property damage for his entry into the trailer.
Holding:   In general, Defendant had legal authority to arrest the wanted person, and per Sec. 544.200, Defendant, in general, also had authority to break open any outer or inner door or window to effect the arrest.  The issue here, however, is not Defendant’s “general” authority, but the specific circumstances of this particular case.  Here, the State made a submissible case for first degree burglary because the evidence viewed in the light most favorable to the verdict showed that the trailer did not belong to the person who was to be arrested, and Defendant did not have a reasonable belief that the person was inside the trailer.  Although the State made a submissible case, however, the jury instruction on first degree burglary was plainly erroneous because it failed to define “entered unlawfully” in the context of effecting an arrest.  The court should have explained when a law enforcement officer might be privileged or justified in entering a residence to effect an arrest.  Absent specific guidance about the law governing law enforcement officers’ actions in entering a private residence, the jury may not have accurately understood whether Defendant’s entry into the trailer was lawful.  Notes on Use of MAI 323-52 Burglary in the First Degree provide that the term “enter unlawfully” may be defined by the court.  For similar reasons, the second degree property damage instruction was plainly erroneous because the charge of property damage was also depending on whether Defendant “entered unlawfully” or was justified in entering.  The jury instruction on property damage should define “enter unlawfully” as it pertains to the charge of property damage and should include any possible defenses of justification in its definition.  New trial ordered on burglary and property damage.

State v. Nutt, 2014 WL 1202435 (Mo. App. W.D. March 25, 2014):
(1)  Where Defendant was charged with first-degree assault for choking someone, he was entitled to a lesser-included offense instruction of assault-third because the evidence supported that he didn’t intend to cause serious physical injury, and (2) even though the jury was instructed as to second-degree assault and did not convict of that, Defendant was prejudiced because the second-degree instruction tested whether Defendant acted with sudden passion, not whether he didn’t intend to cause serious physical injury.
Facts:  Defendant, a jail inmate, was charged with first-degree assault for attempting to cause serious physical injury by choking another inmate.  The evidence showed that Defendant put his hands on victim’s neck, but also that victim did not claim that he could not breathe, and Defendant said he meant to touch victim’s shoulders, not neck.  Although victim turned “red” and had marks on neck at time of incident, the marks were gone by the next day.  At trial, Defendant sought an instruction for third-degree assault, which was refused.  The court instructed on second-degree assault.  
Holding:  Third-degree assault is a lesser-included offense of first and second-degree assault.  Defendant was charged under Sec. 565.050.1 for “attempting to cause serious physical injury.”  The refused instruction for third-degree assault under Sec. 565.070.1(1) would have been for “attempting to cause physical injury.”  The degree of physical injury is the difference between first-degree and third-degree assault.  Here, the evidence viewed in the light most favorable to Defendant would have supported that Defendant did not intend to cause “serious” physical injury, but only physical injury.  Therefore, the failure to give the third-degree assault instruction was error.  The State claims that the error wasn’t prejudicial, however, because the jury didn’t find the lesser offense of second-degree assault, so would not have convicted of third-degree assault. However, the second-degree assault instruction did not test whether Defendant intended to cause “serious” injury, but tested whether the attempt to cause “serious” physical injury was done with sudden passion.  The jury did not have before it the question of whether Defendant intended to cause only non-serious physical injury.  Therefore, Defendant was prejudiced.   New trial ordered.

*  Rosemond v. U.S., ___ U.S. ___, 94 Crim. L. Rep. 701, 134 S.Ct. 1240 (U.S. 3/5/14):
Holding:  A Defendant charged with aiding and abetting another person who uses or carries a firearm in a crime of violence or drug trafficking is entitled to an instruction to determine whether he became aware that the person was armed in time to withdraw from the crime; 18 USC 924(c) requires that Defendant have “advance knowledge – or otherwise said, knowledge that enables him to make the relevant legal (and indeed, moral) choice”; the Gov’t must prove that Defendant actively participated in the underlying drug trafficking or violent crime with advance knowledge that a participant would use or carry a gun during the crime’s commission.

Gray v. U.S., 2013 WL 6227617 (D.C. 2013):
Holding:  In response to jury question as to whether Defendant could be convicted of aiding and abetting certain crimes, trial court erred in simply re-reading the jury instruction on aiding and abetting because under the facts here, this could have caused jury to improperly convict.

State v. Flores, 94 Crim. L. Rep. 339, 2013 WL 6218934 (Haw. 11/29/13):
Holding:  Failure to give a lesser-included offense instruction is not harmless if the Defendant is convicted of the charged offense or a greater included offense; “Holding such error harmless perpetuates the risk that the jury in any given case did not actually reach the result that best conforms with the facts, because the jury was only presented two options – guilty of the charged offense or not guilty – when in fact, the evidence may admit of an offense of lesser magnitude than the charged offense.”

State v. Miller, 2014 WL 26831 (Iowa 2014):
Holding:  The crime of “absence from custody” is a lesser included offense of the crime of escape from a correctional institution.

Harrell v. State, 94 Crim. L. Rep. 470 (Miss. 1/16/14):
Holding:  Jury instruction which omits element of offense can never be “harmless error” because that would allow conviction of Defendant without a jury ever finding him guilty of the required element.

State v. McDonald, 2013 WL 6171154 (Ohio 2013):
Holding:  Where the verdict directing form failed to follow a statute which required a verdict directing form to include either the degree of the offense of which Defendant was convicted or the aggravating factors that justified convicting of a felony offense, Defendant could only be convicted of the misdemeanor version of the offense, not the felony.

State v. Wier, 2013 WL 6834844 (Or. App. 2013):
Holding:  Instruction which failed to inform jurors that the State was required to prove that Defendant knew he subjected sex victim to forcible compulsion was incorrect statement of law.

State v. Wolf, 2013 WL 6834955 (Or. App. 2013):
Holding:  Evidence supported jury instruction on an exception to felon-in-possession statute, i.e., exception which allowed carrying a gun in a defendant’s residence; here, Defendant lived in a tent and possessed a gun outside at the campsite; this was his residence, and the statute did not limit carrying a gun to inside a structure.



Robinson v. State, 2014 WL 294285 (Md. App. 2014):
Holding:  Court erred in giving “CSI Instruction,” which told jurors that there was no legal requirement for the State to use any specific technique or scientific test to prove its case, because this lowered the State’s burden to prove guilt beyond a reasonable doubt, and there is no conclusive empirical proof of an actual “CSI effect” on jurors.

Com. v. Groman, 2013 WL 5832527 (Mass App. 2013):
Holding:  Omission from jury instruction for armed home invasion that Defendant knew that his co-Defendant was armed required reversal.

People v. Jones, 2013 WL 4823162 (Mich. App. 2013):
Holding:  Statute prohibiting trial courts in prosecution for “reckless driving causing a death” from instructing on lesser-included offense of “moving violation causing death” violated separation of powers and due process right to trial by jury; while the Legislature’s duty is to create the law, the court’s duty is to instruct on the law, including lesser-included offenses.


Jury Issues – Batson – Striking of Jurors – Juror Misconduct

*  Kaley v. U.S.,  ___ U.S. ___, 94 Crim. L. Rep. 597, 134 S.Ct. 1090 (U.S. 2/25/14):
Holding:  There is no constitutional right to revisit a grand jury’s finding of probable cause in a pretrial hearing challenging the restraint of forfeitable assets needed to hire counsel; “With probable cause, a freeze [on assets] is valid”; “The grand jury gets to say – without any review, oversight or second-guessing – whether probable cause exists to think that a person committed a crime”; this rule avoids the inconsistent result of a judge finding no probable cause to restrain potentially forfeitable assets, but probable cause to allow the criminal case to proceed.

SmithKline Beecham Corp. v. Abbott Labs, 94 Crim. L. Rep. 499 (9th Cir. 1/21/14):
Holding:  Striking gay venireperson on basis of sexual orientation in civil trial involving HIV medications violated Batson and Equal Protection Clause.

Stouffer v. Trammell, 94 Crim. L. Rep. 445 (10th Cir. 12/26/13):
Holding:  Even though State’s evidence against capital Defendant was overwhelming, this did not justify failure to hold a hearing on alleged juror misconduct where Juror’s Husband allegedly signaled to Juror-Wife his opinions about the trial.

U.S. v. Miller, 94 Crim. L. Rep. 421, 2013 WL 6818391 (D.C. Cir. 12/27/13):
Holding:  Judge violated Defendant’s 6th Amendment right to jury trial when, in response to a jury question, he gave his own view of how to reconcile discrepencies in the charges and evidence by explaining what specific proof supported specific charges. 

Hall v. Thomas, 2013 WL 5446105 (S.D. Ala. 2013):
Holding:  White Defendant/Petitioner was entitled to habeas relief on his Batson claim that Prosecutor improperly struck African-Americans from his jury.

Ingram v. Goodwin, 2013 WL 5934498 (W.D. La. 2013):
Holding:  Federal habeas relief granted due to juror bias where a Juror shortly before trial committed a crime similar to the crime committed by murder victim before she was killed; Juror was subject to prosecution by the same prosecutor as Petitioner; and jurors discussed the matter about Juror during deliberations.

U.S. v. Morrison, 2013 WL 5933928 (E.D. N.Y. 2013):
Holding:  Defendant’s conviction vacated where Juror was approached by someone during deliberations and offered a bribe, and Juror was disturbed and troubled by it but did not report it until after trial; Juror’s failure to report it during trial raised questions about Juror’s fitness to serve.

Com. v. Woods, 94 Crim. L. Rep. 438, 2014 WL 12355 (Mass. 1/2/14):
Holding:  Mass. Supreme Court exercises its “supervisory” authority to hold that Witnesses who testify before a grand jury must be advised of their 5th Amendment right against self-incrimination if they are a “target” or may reasonably become a “target” of the investigation, even though this is not required under constitution.

De Leon v. Hartley, 94 Crim. L. Rep. 444 (N.M. 12/30/13):
Holding:  Trial court’s delegation to Prosecutor of selection and excusal of grand jurors required quashing indictment without prejudice.

State v. Pierce, 2013 WL 6516404 (La. App. 2013):
Holding:  Where Defendant’s reasons for striking a white juror (that they had been a crime victim and voted for a defendant in a civil trial) were racially neutral, the trial court impermissibly shifted burden to Defendant in “reverse-Batson” claim when it rejected this explanation without requiring State to prove purposeful discrimination.

People v. Cridelle, 976 N.Y.S.2d 713 (N.Y. App. 2013):
Holding:  Where after receiving a note from jury, a juror repeatedly said she could not make a decision, court erred in failing to remove juror; further error occurred where the 11 other jurors continued deliberations while the court conducted a hearing on the indecisive juror, so that Defendant was deprived of his right to 12 jurors. 


Juvenile

State v. Williams, 2014 WL 705429 (Mo. App. W.D. Feb. 25, 2014):
Where (1) Juvenile-Defendant was convicted of first degree murder and sentenced to LWOP, and (2) while direct appeal was pending, the U.S. Supreme Court held in Miller that a mandatory sentence of LWOP for juveniles without considering mitigating circumstances and the possibility of a lesser sentence violated the 8th Amendment, case must be remanded for further proceedings to determine sentence pursuant to Missouri Supreme Court’s direction in State v. Hart, 404 S.W.3d 232 (Mo. banc 2013).
Facts:  Defendant, who was a juvenile at time of offense, was convicted of first degree murder and sentenced to LWOP.  While his direct appeal was pending, the U.S. Supreme Court decided Miller v. Alabama, 132 S.Ct. 2544 (2012), which held that automatic sentences of LWOP for juveniles violate the 8th Amendment.
Holding:  Because Defendant’s conviction was pending on direct appeal when Miller was decided, his conviction was not “final” and Miller applies.  The Missouri Supreme Court in Hart established a procedure to apply Miller .  Defendant’s case is remanded to apply that procedure.  A new sentencing proceeding must be held at which the jury will be instructed that if it is not persuaded that LWOP is the just and appropriate sentence under all the circumstances, additional instruction regarding punishment will be given.  If the jury does not then impose LWOP, the court must declare Sec. 565.020 void as applied to Defendant on grounds that it does not provide a constitutionally valid punishment.  The court must then vacate the jury’s verdict of first degree murder, and enter a verdict of second degree murder under Sec. 565.020.1(1) as a lesser-included offense.  The court must then instruct the jury as to the range of punishment for second degree murder. 

In re Geltz, 94 Crim. L. Rep. 366 (Iowa 12/6/13):
Holding:  A juvenile adjudication on a charge of sexual abuse does not qualify as a predicate “conviction” that can trigger civil commitment under Iowa’s SVP law.

Diatchenko v. District Attorney and Com. v. Brown, 94 Crim. L. Rep. 418, 2013 WL 6726856 (Mass. 12/24/13):
Holding:  (1)  Miller v. Alabama (U.S. 2013) ban against mandatory LWOP for juvenile offenders is retroactive, and (2) all prisoners who received LWOP before turning 18 must be afforded opportunity to apply for parole.

State v. Arot, 2013 WL 5718189 (N.D. 2013):
Holding:  Even though immigrant-Defendant’s birthday was listed as “1/1/1993” on official documents, where various witnesses testified that it was common for immigrants from Sudan to have their birthdate be arbitrarily assigned by the U.S. Gov’t upon their entry to the U.S. as the first day of the year of their birth, and Defendant’s father testified Defendant was born in Summer of 1993, State failed to prove that Defendant was 18 years old at time of offense, and thus, court did not have jurisdiction over Defendant.

People v. Lewis, 94 Crim. L. Rep. 392 (Cal. App. 12/16/13):
Holding:  Where a Juvenile has both homicide and non-homicide offenses, court must look at the sentence as a whole to determine how 8th Amendment restrictions on LWOP for juveniles applies.

People v. Rainer, 2013 WL 1490107 (Colo. App. 2013):
Holding:  Aggregate sentence of 112 years for Juvenile-Defendant, under which he would not be eligible for parole until age 75, violated 8th Amendment under Graham.




Peters v. State, 2013 WL 6083405 (Fla. App. 2013):
Holding:  Application of Florida sentencing law after Graham v. Florida, which resulted in some Juveniles getting sentenced more harshly than others who had committed more serious crimes, violated the gross proportionality element of 8th Amendment.   

Mental Disease or Defect – Competency – Chapter 552

U.S. v. Chavez, 94 Crim. L. Rep. 239, 734 F.3d 1247 (10th Cir. 11/13/13):
Holding:  A court order authorizing involuntary medication of non-dangerous Defendant to make him competent for trial must include the specific maximum dosages; “[g]ranting the government … unfettered discretion in determining which drugs will be administered to a defendant does not conform with the findings of Sells.”

U.S. v. Dillon, 94 Crim. L. Rep. 443 (D.C. Cir. 12/24/13):
Holding:  Appellate review of a trial court’s order to involuntarily medicate a defendant for competency is reviewed de novo for legal issues but under “clear error” standard regarding findings of fact.

State v. Dang, 94 Crim. L. Rep. 208 (Wash. 10/31/13):
Holding:  Where statute for revoking NGRI acquittees who have violated the terms of their release provided that “the issue to be determined is whether the conditionally released person did or did not adhere to the terms of conditions of his release, or whether the person presents a threat to public safety,” the only constitutional interpretation of the statute is that the acquittee’s failure to adhere to the terms of release is not sufficient by itself to support a revocation, but the court must also make a specific finding of dangerousness; under Foucha v. Louisiana, 504 U.S. 71 (1992), mental illness is not sufficient alone to restrict a person’s liberty, and there must also be evidence that the person poses a danger to others.

Druery v. State, 2013 WL 5808182 (Tex. App. 2013):
Holding:  Even though capital Defendant knew at least some of the time that he was scheduled for execution, where because of mental illness he did not believe he committed the murder and did not think he would be executed some of the time, this was a substantial showing of incompetency to be executed.


Prosecutorial Misconduct

U.S. v. LaDeau, 94 Crim. L. Rep. 198, 2013 WL 5878214 (6th Cir. 11/4/13):
Holding:  Where court had suppressed evidence that made prosecution for possession of child pornography impossible, and Gov’t then charged conspiracy to receive child pornography (which carried a greater sentence), a judge may presume prosecutorial vindictiveness violative of due process if Defendant establishes that the Gov’t has some “significant stake” in deterring Defendant’s exercise of his rights and the Gov’t’s conduct was “somehow unreasonable;” here, Defendant met that test, warranting dismissal of new charge, because while it would have been reasonable to charge conspiracy to possess child pornography (which would have been possible), it was unreasonable to charge conspiracy to receive, since “receipt” carries a higher mandatory minimum sentence than conspiracy to possess.

State v. Maguire, 2013 WL 5989742 (Conn. 2013):
Holding:  (1)  Prosecutor’s argument that Defendant and defense counsel were asking jury to “condone child abuse” and to find that “child abuse that happens in secret is legal” was highly improper in that it appealed to emotions and demeaned defense counsel; and (2) Prosecutor’s objection during defense counsel’s cross-examination of forensic interviewer which left misleading impression that redacted portions of interview refuted defense counsel’s assertions was improper.


Public Trial

Com. v. Maldonado, 94 Crim. L. Rep. 437 (Mass. 1/8/14):
Holding:  Trial judge cannot require members of the public entering the courtroom to show identification, absent on-the-record findings that justify such a security measure.


Rule 24.035/29.15 & Habeas Postconviction Procedural Issues

State v. Ahmad, 2014 WL 1041165 (Mo. App. E.D. March 18, 2014):
Holding:  Where Defendant had received an SIS and completed his probation, Rule 29.07(d) was not available to withdraw his guilty plea, because there is no final judgment or conviction.

Harrell v. State, 2014 WL 702631 (Mo. App. S.D. Feb. 24, 2014):
Holding:  Even though Movant’s claim concerning his eligibility for a long-term drug treatment sentence was “trial error” that normally should have been raised on direct appeal and normally cannot be raised in a 29.15 action, the appellate court considers the claim because the Movant did not learn until after his direct appeal that DOC would not place him in the treatment program.

State v. Hopkins, 2014 WL 928973 (Mo. App. W.D. March 11, 2014):
Holding:  Even though Defendant who pleaded guilty was denied his right of allocution at sentencing, the appellate court has no authority to hear this on direct appeal from a guilty plea, but the issue may be raised in a Rule 24.035 motion; a direct appeal of a guilty plea is limited to issues relating to subject matter jurisdiction and the sufficiency of the charging documents.


Sasser v. Hobbs, 735 F.3d 833 (8th Cir. 2013):
Holding:   (1)  Because Arkansas does not as a matter of course provide new counsel for a Defendant on direct appeal but has trial counsel conduct the appeal, the Arkansas system violates Trevino v. Thaler, 133 S.Ct. 1911 (2013), because it does not “as a matter of its structure, design [or] operation” allow a “meaningful opportunity to present a claim of ineffective assistance of counsel on direct appeal.”  This is especially true because in Trevino, Texas provided new counsel on direct appeal, but the Supreme Court still found Texas’ procedure to be insufficient; and  (2)  Because Arkansas did not allow for a meaningful opportunity to raise ineffective assistance of counsel on direct appeal, Arkansas’ postconviction proceeding was the first opportunity to raise ineffective assistance, and Martinez v. Ryan, 132 S.Ct. 1309 (2012), creates an exception to the Coleman rule that ineffective assistance of postconviction counsel does not provide cause to excuse procedural default for failure to raise postconviction claims.  Thus, under Trevino and Martinez, postconviction counsel’s alleged ineffectiveness establishes “cause” for any procedural default Defendant may have had in not presenting his claims to the Arkansas courts in the first instance.

Nguyen v. Curry, 94 Crim. L. Rep. 330, 2013 WL 6246285 (9th Cir. 12/4/13):
Holding:  Martinez applies to overcome default in federal habeas where State postconviction counsel failed to raise ineffective assistance of direct appeal counsel (disagreeing with 8th and 10th Circuits).

Lujan v. Garcia, 2013 WL 5788761 (9th Cir. 2013):
Holding:  State court holding that Defendant’s inculpatory trial testimony could be considered as evidence of guilt even though his confession had been improperly admitted in the Prosecutor’s case-in-chief violated 5th Amendment privilege against self-incrimination and warranted habeas relief.

Detrich v. Ryan, 2013 WL 4712729 (9th Cir. 2013):
Holding:  Claim of ineffective assistance for failure to interview Defendant’s sister and brother-in-law who saw Defendant after the murder was sufficiently plausible, such that remand was required to determine whether this defaulted claim, which was not raised by state postconviction counsel, could be raised in federal habeas under Martinez v. Ryan.

James v. Ryan, 2013 WL 5763203 (9th Cir. 2013):
Holding:  Federal court was not required to defer to state court findings of no ineffective assistance where the state courts never discussed or analyzed the merits of the claim, denied it on procedural grounds, and merely concluded that no evidentiary hearing was necessary.

Smith v. Ore. Bd. of Parole and Post-Prison Supervision, 94 Crim. L. Rep. (9th Cir. 11/26/13):
Holding:  A constitutional claim that a habeas Petitioner failed to raise at his state trial is not barred from federal habeas review if the state courts summarily denied the claim without expressly stating that they were relying on the default.

LeBere v. Abbott, 94 Crim. L Rep. 176 (10th Cir. 10/18/13):
Holding:  Even though Colorado state courts used a successive bar to deny Petitioner’s new Brady claim, this did not prevent the federal courts from hearing this claim because no state court had actually heard and ruled on the Brady claim.

Bryant v. Warden, 94 Crim. L. Rep. 419, 2013 WL 6768086 (11th Cir. 12/24/13):
Holding:  Defendant can challenge a recidivist sentence under ACCA in a second or successive habeas petition under the “savings clause” of 28 USC 2255 and 2241 when intervening U.S. Supreme Court precedent (Begay) has made a predicate offense ineligible.

Swafford v. State, 2013 WL 5942382 (Fla. 2013):
Holding:  Where State’s case was built on theory that Defendant’s motive in murder was to engage in sexual assault, Defendant was entitled to new trial for newly discovered evidence that no seminal fluid was found inside victim because this gave rise to reasonable doubt as to guilt.

Hall v. State, 94 Crim. L. Rep. 338, 2013 WL 6225673 (Idaho 12/2/13):
Holding:  Statutory right to counsel requires that postconviction counsel be free of conflicts and effective; “This statutory right to counsel would be a hollow right if it did not guarantee the defendant the right to effective assistance of counsel.”

Gressman v. State, 2013 WL 5674557 (Utah 2013):
Holding:  Even though postconviction movant died during pendency of his case, where his petition raised actual innocence, it qualified as an action for “personal injury” under Utah’s survival statute, and thus, his case survives his death and his widow can be substituted for him as the movant.

Montgomery v. Com., 751 S.E.2d 692 (Va. 2013):
Holding:  Defendant was entitled to writ of actual innocence, where alleged sex assault victim had recanted her testimony and had subsequently been convicted of perjury based on her false testimony at Defendant’s trial.

People v. Jakes, 2013 WL 6504817 (Ill. App. 2013):
Holding:  Defendant was entitled to postconviction discovery on his claim that Officer beat him to obtain a confession and had lied under oath, where since his conviction, Defendant had learned of multiple cases of police misconduct and coerced confessions involving this same Officer.








Sanctions

In re: Marriage of Younker v. Younker, 2014 WL 849879 (Mo. App. S.D. March 4, 2014):
Holding:  Before imprisoning someone for civil contempt for failure to pay a civil judgment, court must find that Contemnor has the present ability to pay; absent the ability to pay, the coercive purpose of civil contempt is frustrated because Contemnor has no key to the jailhouse door, and this is true even if Contemnor acted in “bad faith” in some of their dealings in the case.

U.S. v. Llanez-Garcia, 94 Crim. L. Rep. 205 (6th Cir. 11/5/13):
Holding:  Attorney should not have been sanctioned for abuse of subpoena power where there was no evidence attorney acted in “bad faith,” but instead relied on her interpretation of an arguably ambiguous criminal procedural rule regarding service of subpoenas; attorney issued a Rule 17(c) subpoena to records custodians to produce materials or appear in court on June 3; the problem was there was no court hearing scheduled on June 3; Rule 17(c)(1) states that courts “may direct” the production of materials before they are offered into evidence, and attorney believed the use of the term “may” does not require advance court approval.

In re McCann, 94 Crim. L. Rep. 277 (Tex. App. 11/20/13):
Holding:  Because an attorney’s “trial file” belongs to the Defendant, the Defendant can direct that the file not be given to successor counsel; thus, trial court cannot hold prior counsel in contempt for refusing to turn over file where counsel was following Defendant’s directions.


Search and Seizure – Suppression Of Physical Evidence

*  Fernandez v. California, ___ U.S. ___, 94 Crim. L. Rep. 599, 134 S.Ct. 1126 (U.S. 2/25/14):
Holding:  Even though a resident objected to a warrantless police search of residence, where police arrested this resident for domestic assault and removed him from the scene, and a second resident consented to search the residence, the 4th Amendment was not violated; a resident’s objections to a warrantless search dissipate once that resident is no longer present, and it does not matter if the police removed them due to their arrest.

U.S. v. Freeman, 94 Crim. L. Rep. 237 (2d Cir. 11/7/13):
Holding:  Even though informers who call 911 emergency lines now have their phone numbers recorded by caller ID, this does not by itself make their tips sufficiently reliable to justify an investigative stop; there still must be additional indicia of reliability.

U.S. v. Robertson, 94 Crim. L. Rep. 336 (4th Cir. 12/3/13):
Holding:  Where (1) Defendant and others were at a bus shelter when 4 or 5 police sought to search them, and (2) police blocked the exit, asked accusatory questions about whether Defendant had anything illegal, and never said the people were free to leave, Defendant’s “begrudging submission” to a search when he raised his hands and let Officers search him in response to a request to search was not voluntary consent to search; Officers initial accusatory questioning, combined with a police dominated atmosphere, clearly communicated to Defendant that he was not free to leave or refuse the request to search.

U.S. v. North, 735 F.3d 212 (5th Cir. 2013):
Holding:  Gov’t failed to comply with the minimization protocols of the Wiretap Act when listening to drug-Defendant’s phone call with a friend; Gov’t listened to non-pertinent conversations for an hour and was not speaking to a member of the drug conspiracy.

Patel v. City of Los Angeles, 94 Crim. L. Rep. 413 (9th Cir. 12/24/13):
Holding:  Ordinance that requires hotel owners to disclose their guest registry to police upon request violates 4th Amendment.

U.S. v. Arreguin, 94 Crim. L. Rep. 306, 2013 WL 6124722 (9th Cir. 11/22/13):
Holding:  Even though a sleepy-looking person answered door of residence and said Officers could look around, their search violated 4th Amendment because Officers may rely on the apparent authority doctrine only if the Officers reasonably believe the person they spoke to had actual authority to grant consent; here, the person who consented was only a house guest; Officers knew “virtually nothing” about who this person was and cannot proceed on an “ignorance is bliss” theory.

U.S. v. Timmann, 94 Crim. L. Rep. 389 (11th Cir. 12/18/13):
Holding:  Even though there was bullet hole in a common wall of an apartment building and no one answered the door when police knocked, this did not provide exigent circumstances to enter the adjoining apartment without a warrant.

States v. Glover, 94 Crim. L. Rep. 233 (D.C. Cir. 11/8/13):
Holding:   (1) The wiretapping statute, Title III, 18 USC 2518(3), prohibits a judge in one district from authorizing installation of an electronic listening device in another district; (2) violation of this territorial jurisdiction requires suppression of the intercepted communication; and (3) no good-faith exception to the statute’s exclusionary rule applies for violation of territorial jurisdiction.

U.S. v. Dixon, 2013 WL 6055396 (N.D. Ga. 2013):
Holding:  Where Officer took Defendant’s cell phone back to his office after Defendant’s lawful arrest, and searched and extracted all data, this was not a valid “search incident to arrest” to under 4th Amendment even though Defendant was still being booked and interviewed; there was no indication that the data on the phone could be remotely wiped or destroyed.

U.S. v. Martinez, 2013 WL 5525107 (E.D. Pa. 2013):
Holding:  A Penn. search warrant to obtain DNA from a suspect was not supported by probable cause where the affidavit in support of the warrant was sworn by a N.J. officer based on a “emergent order” obtained from a N.J. court without any credible reason to believe 5 years after the crime that emergent circumstances existed; the affidavit provided only that the victim had been murdered in a N.J. town and the suspect was a Penn. resident and may have been one of victim’s drug couriers and had a serious criminal record.

Williams v. State, 2013 WL 4708610 (Ga. 2013):
Holding:  DWI checkpoint/roadblock violated 4th Amendment where Sheriff Office’s two-sentence roadblock policy authorized “general roadblocks which serve legitimate law enforcement purposes” without limitation, and there was no testimony that the roadblock program excluded checkpoints for general crime control.

State v. Ruck, 94 Crim. L. Rep. 337 (Idaho 11/26/13):
Holding:  Even though police could seize a laptop of Defendant-probationer because he was on probation, where the laptop was actually owned by Defendant’s employer, the 4th Amendment required a search warrant to search it, because the employer was not on probation and had full 4th Amendment rights.

Brumley v. Com., 94 Crim. L. Rep. 301 (Ky. 11/21/13):
Holding:  Even though (1) Officers heard shuffling in Defendant’s house when they arrested him outside of the house, and (2) Officers knew that Defendant possessed guns, Officers could not conduct a “protective sweep” inside the house; applying the protective-sweep exception to the 4th Amendment warrant requirement every time officers hear noises from a residence that they believe contains guns would swallow the rule.

Com. v. Gentile, 94 Crim. L. Rep. 501 (Mass. 1/14/14):
Holding:  4th Amendment was violated where Officers entered a home to execute an arrest warrant after an adult who answered the door said that Defendant wasn’t there.

State v. Lantange, 94 Crim. L. Rep. 445 (N.H. 12/24/13):
Holding:  (1)  Even though Defendant was taking photos of young girls’ “backsides” at a public swimming lake, this did not provide probable cause to arrest Defendant for “disorderly conduct” because although the conduct may have caused discomfort to those who witnessed it, making people uncomfortable is not the same as threatening harm; photographing properly attired children at a public swimming pool would not have warranted a reasonable belief that Defendant posed a threat of imminent harm; and (2) this illegal arrest taints Defendant’s subsequent confession to unrelated child pornography counts and subsequent discovery of child pornography on his home computer.  

People v. Kevin W., 94 Crim. L. Rep. 307, 2013 WL 6096129 (N.Y. 11/21/13):
Holding:  Once a trial court has ruled on a suppression motion, the State cannot “reopen” the hearing to present witnesses it chose not to present at the original hearing.



Com. v. Langenella, 94 Crim. L. Rep. 442 (Pa. 12/27/13):
Holding:  Where State statute provided that if a car is immobilized for lack of certain registration requirements the owner has 24 hours to obtain release of the car, Police should not have done an “inventory search” of car prior to expiration of the 24 hour period where car was safely parked, even though Driver had been arrested for driving with suspended license.

In re L.J., 94 Crim. L. Rep. 177 (Pa. 10/30/13):
Holding:  Appellate courts reviewing a denial of a motion to suppress should not consider any evidence other than that adduced at the suppression hearing; this will protect defendants’ due process concerns where they may be unable to cross-examine certain witnesses at trial about suppression matters, or could be forced to testify at trial about suppression matters.

Com. v. Lagenella, 2013 WL 6823057 (Pa. 2013):
Holding:  Even though Defendant’s car was parked two feet from curb, where it posed no safety concern, Officer was not authorized to tow the car upon learning the Defendant’s license had been suspended; thus, Officer’s warrantless inventory search of car was unconstitutional.

Shaw v. State, 2013 WL 5992887 (Ga. App. 2013):
Holding:  Impoundment of Defendant’s car was not necessary incident to his arrest, so the subsequent inventory search was invalid and inevitable discovery was inapplicable; there was no evidence that the car was parked in a manner which presented a hazard to traffic or that he was given an opportunity to make alternative arrangements for car.

State v. Brown, 2013 WL 6410442 (Ohio App. 2013):
Holding:  Officer’s stop of Defendant outside of Officer’s jurisdiction, in violation of state law providing that state highway patrol and county sheriffs have exclusive authority to make arrests on interstate highways, violated unreasonable search and seizure provision of Ohio Constitution.

Thomas v. State, 2013 WL 6878911 (Tex. App. 2013):
Holding:  Where Officer stopped Defendant for driving on a shoulder, Officer improperly prolonged traffic stop after giving a citation where Officer lacked reasonable suspicion that Defendant was engaging in criminal activity; even though Defendant’s trip did not seem logical, had a one-way rental car, had only a small backpack as luggage and refused consent to search, the Defendant’s driver’s license and criminal history were okay.






Sentencing Issues

State ex rel. Strauser v. Martinez, 2014 WL 120624 (Mo. banc Jan. 14, 2014):
Where trial court suspended probation and ordered Defendants to appear in court multiple times to continue to pay restitution or court costs, court could not revoke probation after the probation term expired because court did not make every reasonable effort to conduct a revocation hearing during the probation term.
Facts:  Two separate Defendants with similar facts sought writs of prohibition to stop the trial court from revoking their probation after their probation terms had expired.  Defendant-Strauser received an SIS in 2007 and was ordered to pay $8,389 in restitution.  Later, in 2007, the State filed a motion to revoke probation due to failure to pay.  The trial court passed the case numerous times, ordering Defendant each time to pay $100 per month.  Eventually, the trial court suspended probation and ordered her to continue to appear in court periodically to make payments.  Defendant appeared dozens of times from 2007 through 2013.  Eventually, in 2013, the court sought to revoke her probation.  Defendant-Edmonds received an SIS in 2003 and ordered to pay costs.  In 2008, the court suspended probation for failure to pay.  In 2008, on the last day of the probation term, the court held a probation violation hearing and ordered her to pay $55 per month.  Between 2008 and 2013, the court continued the case and ordered Defendant to appear in court 22 times, with each appearance labeled as a “case review” or “hearing to monitor payments.”  In 2013, Defendant filed a motion to discharge probation.
Holding:  Defendant-Strauser’s probation term ended in 2012.  Defendant-Edmonds’ term ended in 2008.  Section 559.036.8 RSMo. Supp. 2012 allows a court to revoke probation after a probation term has ended if (1) the court manifested its intent to conduct a revocation hearing during the probation term, and (2) the court made every reasonable effort to notify the probationer and hold a hearing before the term ends.  Here, the court manifested an intent to hold a hearing and notified the Defendants, but the court did not make every reasonable effort to conduct revocation hearings during the Defendants’ probation terms.  The court could have held a hearing and revoked during the probationary period, but instead, through various orders, just required Defendants to appear and make payments.  The court continued this even after the probationary terms ended.  Because the court could have revoked probation on any of the numerous occasions Defendants appeared in court before the probation term expired, but the court chose not to do so, the court did not make every reasonable effort to hold the hearing during the probation term.  Although the court may have had worthy goals of attempting to ensure maximum restitution while not imprisoning the Defendants, 559.036.8 does not permit what the court did.  In the future, however, new Sec. 559.105 RSMo. 2013 will give more “flexibility” in collecting restitution.  559.105.2 (2013) now provides that a probationer ordered to pay restitution shall not be released from probation until restitution is complete and “[i]f full restitution is not made … the court shall order the maximum term of probation allowed for such offense.”
	Concurring Opinion:  The concurring opinion notes that judges may also use new 559.105.3 to revoke probation more often because 559.105.3 requires restitution be paid as a condition of parole.  559.105.3 repeals the prior prohibition against requiring a defendant both to serve a prison term and to pay restitution and, thus, relieves courts from having to choose between a prison term and restitution.  Anytime a court believes a prison term is warranted – or does not believe the defendant will make full restitution within the maximum five-year probation period – the court can remand the defendant to the DOC for a lengthy term and be assured that defendant will be required to pay restitution during his parole term.  This may disadvantage future defendants.  However, any adjustments to the balance struck by Sec. 559.036.8 (as interpreted by today’s opinion) and the 2013 amendments to Sec. 559.105 must be made by the Legislature.       

State v. Davis, 2014 WL 116358 (Mo. App. E.D. Jan. 14, 2014):
Holding:  Where trial court’s written sentence and judgment did not conform to the oral pronouncement of sentence, the oral pronouncement controls and this is a clerical error that can be corrected nunc pro tunc.

State ex rel. Lovelace v. Mennemeyer, 2014 WL 706695 (Mo. App. E.D. Feb. 25, 2014) & State ex rel. Kizer v. Mennemeyer, 2014 WL 707150 (Mo. App. E.D. Feb. 25, 2014):
Where (1) trial court sentences a defendant to the 120-day drug and alcohol treatment program under Sec. 559.115.3 and (2) the DOC reports that defendant successfully completed the program, defendant must be released unless the trial court holds a hearing before expiration of the 120 days and finds that release would be an abuse of discretion (not be appropriate).
Facts:  In two separate cases, Defendants were sentenced to drug and alcohol treatment under the 120-day program of Sec. 559.115.3 (RSMo. Cum. Supp. 2012).  The DOC reported that Defendants had successfully completed the program.   The trial court then entered orders denying release without holding a hearing, and executing Defendants’ prison sentences.  Defendants sought writs of mandamus to compel their release.
Holding:  Sec. 559.115.3 (2012) states that a defendant in a 120-day program shall be released on probation if the DOC determines he has successfully completed the program unless the court determines that release would be an abuse of discretion.  However, the statute further requires that the court can order execution of the defendant’s sentence “only after conducting a hearing on the matter within 90 to 120 days” of sentencing.  Here, the court ordered the sentences executed without ever holding the mandatory hearing within 90 to 120 days of sentencing.  The trial court cannot hold such hearings after 120 days has expired.  Because the trial court never had hearings, mandamus is granted and Defendants must be released on probation.  This result would be the same under the amended version of 559.115.3 that took effect in 2013, as well.  The 2013 version of the statute states that the trial court can deny release if it determines probation is not appropriate, but the statute requires a hearing on the matter within 90 to 120 days from the date the defendant was delivered to the DOC.

State ex rel. Salm v. Mennemeyer, 2014 WL 839403 (Mo. App. E.D. March 4, 2014):
Where (1) trial court sentenced Defendant to long-term treatment under Sec. 217.362, and (2) Defendant was placed in a 12-month program, following which DOC recommended his release, trial court had no authority to extend Defendant’s custody for another year, because the statute requires that a court either (a) release Defendant on probation or (b) execute his suspended sentence, but if the court executes the sentence, it cannot do so based solely on pre-sentence conduct.
Facts:  Defendant pleaded guilty to stealing, was sentenced to 7 years SES, and was ordered into long-term treatment under Sec. 217.362.  The DOC placed Defendant in a 12-month program, following which DOC recommended release on probation.  The trial court ordered that Defendant remain in DOC custody for another year, and ordered another DOC report in a year.  Defendant sought a writ of mandamus to compel his release.
Holding:  Sec. 217.362.2 authorizes a long-term treatment program to last from 12 to 24 months, but the DOC determines the length of the program.  Here, the DOC set the program length at 12 months, and reported that Defendant successfully completed the program.  Therefore, under Sec. 217.362, the court was required to either (1) allow Defendant to be released on probation, or (2) issue an order executing his 7-year sentence.  The court did not have authority to order that Defendant remain in custody for another year.  Furthermore, if the court determines that release is not appropriate, that determination must be supported by evidence.  Evidence of pre-sentence conduct, without more, will not be sufficient to support a determination that probation is not appropriate.  Mandamus granted, and case remanded for court to either release Defendant or make determination that release is not appropriate.
 
Timberlake v. State, 419 S.W.3d 224 (Mo. App. S.D. 2014):
Even though trial court scheduled a probation revocation hearing before probation expired, where the hearing was not held until after probation expired, probation could not be revoked because trial court did make every reasonable effort to hold the hearing before probation expired.
Facts:   On June 26, 2006, Defendant pleaded guilty and received an SES.  On May 6, 2011, probation violation reports were filed.  On May 19, 2011, the court issued a capias warrant and scheduled a probation violation hearing for July 13, 2011.  Probation expired on June 21, 2011.  The trial court revoked probation in July.  Defendant subsequently filed a Rule 24.035 motion.
Holding:  Sec. 559.036.8 allows a court to revoke probation after a probationary term has expired if (1) the court manifested its intent to conduct a revocation hearing during the probationary term, and (2) the court made every reasonable effort to notify probationer and hold the hearing before the term ends.  Here, there is no explanation in the record for why the revocation hearing was not held until July.  Hence, the record does not show that the court made every reasonable effort to conduct a hearing before the probation term ended.  The State argues that the hearing was only 23 days “late.”  However, the issue is not the length of the delay but whether the two conditions required by 559.036.8 were met.  It was not Defendant’s duty to ensure the trial court ruled on a probation revocation prior to expiration; nor does the statute require Defendant to show prejudice.  Defendant discharged.

State v. Williams, 2014 WL 705429 (Mo. App. W.D. Feb. 25, 2014):
Where (1) Juvenile-Defendant was convicted of first degree murder and sentenced to LWOP, and (2) while direct appeal was pending, the U.S. Supreme Court held in Miller that a mandatory sentence of LWOP for juveniles without considering mitigating circumstances and the possibility of a lesser sentence violated the 8th Amendment, case must be remanded for further proceedings to determine sentence pursuant to Missouri Supreme Court’s direction in State v. Hart, 404 S.W.3d 232 (Mo. banc 2013).
Facts:  Defendant, who was a juvenile at time of offense, was convicted of first degree murder and sentenced to LWOP.  While his direct appeal was pending, the U.S. Supreme Court decided Miller v. Alabama, 132 S.Ct. 2544 (2012), which held that automatic sentences of LWOP for juveniles violate the 8th Amendment.
Holding:  Because Defendant’s conviction was pending on direct appeal when Miller was decided, his conviction was not “final” and Miller applies.  The Missouri Supreme Court in Hart established a procedure to apply Miller .  Defendant’s case is remanded to apply that procedure.  A new sentencing proceeding must be held at which the jury will be instructed that if it is not persuaded that LWOP is the just and appropriate sentence under all the circumstances, additional instruction regarding punishment will be given.  If the jury does not then impose LWOP, the court must declare Sec. 565.020 void as applied to Defendant on grounds that it does not provide a constitutionally valid punishment.  The court must then vacate the jury’s verdict of first degree murder, and enter a verdict of second degree murder under Sec. 565.020.1(1) as a lesser-included offense.  The court must then instruct the jury as to the range of punishment for second degree murder. 

State v. Sprofera, 2014 WL 836576 (Mo. App. W.D. March 4, 2014):
(1)  Where trial court’s oral pronouncement of sentence failed to state whether sentence was concurrent or consecutive to a prior sentence, but written judgment stated it was consecutive, this was plainly erroneous because the failure to orally pronounce the sentence to be consecutive made it concurrent by operation of Rule 29.09; and (2) even though Defendant had been convicted of a felony in 2010, where he was tried in 2012 for a sex offense that occurred in 2002, trial court plainly erred in finding him to be a “prior offender” because Sec. 558.016.2 requires that the prior conviction occur before the commission of the charged offense, but (3) the failure to object means that Defendant is not entitled to a new sentencing hearing with jury sentencing, but only to have the prior offender allegation stricken from the judgment and sentence.
Facts:  In the instant case, Defendant was charged in 2012 with a sex offense that occurred in 2002.   He had previously been convicted in 2010 of another felony sex offense.  Defendant was charged as a prior offender, based on the 2010 conviction.  At sentencing, the trial court sentenced him to life in prison, but did not say whether this sentence was concurrent or consecutive to the 2010 sentence.  The trial court’s written sentence and judgment, however, stated that the life sentence was consecutive to the 2010 sentence.
Holding:  (1)  Rule 29.09 states that a court, when pronouncing sentence, shall state whether the sentence is concurrent or consecutive to prior sentences, but if it fails to do so at time of pronouncing sentence, the sentences shall be concurrent.  This sets a bright-line rule that the oral pronouncement controls.  Thus, the trial court plainly erred in entering a written sentence and judgment that made the sentence consecutive.  Case must be remanded to correct the written sentence to reflect concurrent sentencing.  (2)  Sec. 558.016.2 provides that to be a “prior offender,” the prior finding of guilt “shall be prior to the date of commission of the present offense.”  Here, the present offense occurred in 2002.  This was not before the 2010 felony conviction.  Thus, Defendant did not qualify as a “prior offender.”  However, Defendant failed to object to this at trial.  The effect of the prior offender allegation meant that he would not have jury sentencing.  However, Defendant waived his right to jury sentencing by failure to object.  Thus, he does not get a new sentencing hearing with jury sentencing.  The only remedy is to order that the prior offender finding be stricken from the judgment and sentence.

*  Burrage v. U.S., ___ U.S. ___, 94 Crim. L. Rep. 493, 134 S.Ct. 881 (U.S. 1/27/14):
Holding:  Statute that imposes greater penalty on drug distribution that results in death, 21 USC 841(b)(1)(C), requires proof that the drug user would not have died but for the use of the distributed drug (reversing 8th Circuit which had held that the drug need only be a “contributing factor” to the death); here, the decedent had taken multiple other drugs in addition to the drug at issue.

U.S. v. Christie, 94 Crim. L. Rep. 281 (2d Cir. 11/15/13):
Holding:  Defendant who was eligible for sentencing modification under USSG was entitled to fuller explanation of a denial than court merely checking a “denied” box on a form.

U.S. v. Jones, 94 Crim. L. Rep. 473 (3d Cir. 1/10/14):
Holding:  Enhancement for assaulting law enforcement officer during flight, USSG 3A1.2(c)(1), does not apply where Officer did not see that Defendant had a gun until after Defendant was apprehended.

U.S. v. Hemingway, 94 Crim. L. Rep. 173, 2013 WL 5833282 (4th Cir. 10/31/13):
Holding:  Divisibility test for gauging whether an offense qualifies as a predicate violent felony for an enhanced sentence under “modified categorical approach” applies to common law crimes, as well as statutory offenses; common law offense of “assault and battery of a high and aggravated nature” was not “violent felony” under ACCA because the offense is not one of the enumerated offenses cited in Section 924 and does not otherwise involve conduct that presents a serious potential risk of physical injury to another.

U.S. v. Freeman, 94 Crim. L. Rep. 501 (4th Cir. 1/17/14):
Holding:  Defendant-Minister who was convicted of obstructing a bankruptcy proceeding was not required to pay restitution to church members who took out loans to give money to the Defendant and church, because none of the church members’ losses resulted from conduct underlying the elements of obstruction.

U.S. v. Montes-Flores, 736 F.3d 357 (4th Cir. 2013):
Holding:  Defendant South Carolina conviction for assault and battery of high and aggravated nature was not “crime of violence.”

U.S. v. McManus, 94 Crim. L. Rep. 207, 2013 WL 5814870 (4th Cir. 10/30/13):
Holding:  Even though “closed” file-sharing program required users to agree to allow sharing of files, this did not support USSG enhancement for child pornography that involves distribution in the expectation of receiving a “thing of value,” 2G2.2(b)(3)(B), because no user has any reason to assume that any other user possesses shared files which would be considered valuable because Gigatribe can host any type of music, picture or video file.

U.S. v. LaDeau, 94 Crim. L. Rep. 198, 2013 WL 5878214 (6th Cir. 11/4/13):
Holding:  Where court had suppressed evidence that made prosecution for possession of child pornography impossible, and Gov’t then charged conspiracy to receive child pornography (which carried a greater sentence), a judge may presume prosecutorial vindictiveness violative of due process if Defendant establishes that the Gov’t has some “significant stake” in deterring Defendant’s exercise of his rights and the Gov’t’s conduct was “somehow unreasonable;” here, Defendant met that test, warranting dismissal of new charge, because while it would have been reasonable to charge conspiracy to possess child pornography (which would have been possible), it was unreasonable to charge conspiracy to receive, since “receipt” carries a higher mandatory minimum sentence than conspiracy to possess.

U.S. v. Manteen, 94  Crim. L. Rep. 434 (6th Cir. 1/7/14):
Holding:  The recidivism enhancement for child pornography defendants with prior state convictions relating to sex abuse applies only if the state conviction involved a minor or a ward (disagreeing with other circuits); 18 USC 2252 (b)(2) says enhancement applies to anyone with a prior conviction “under the laws of any State relating to aggravated sexual abuse, sexual abuse, or abusive sexual conduct involving a minor or ward.”

U.S. v. Doss, 2014 WL 6698046 (7th Cir. 2013):
Holding:  Imposition of sentencing increase for various offenses of trafficking of unauthorized access devise was not authorized under USSG which prohibited simultaneous application of a sentencing increase for the transfer of a means of identification. 

U.S. v. Lyons, 94 Crim. L. Rep. 178, 2013 WL 5778958 (7th Cir. 10/28/13):
Holding:  Even though Defendant proposed a 210-month sentence as his “second fallback” position, the trial court was still required under 18 USC 3553(c) to explain why she was imposing that sentence.

U.S. v. Caceres-Olla, 2013 WL 6847127 (9th Cir. 2013):
Holding:  Florida conviction for lewd or lascivious batter is not “crime of violence.”

U.S. v. DeJarnette, 94 Crim. L. Rep. 388 (9th Cir. 12/20/13):
Holding:  SORNA’s requirement to initially register in the jurisdiction where the conviction occurred does not apply to pre-Act offenders who were at the time of SORNA’s enactment already subject to sex offender registration obligations; Defendant had been charged with failing to register in the jurisdiction where the conviction occurred even though he resided in a different jurisdiction throughout the time period charged.




U.S. v. Caceres-Olla, 94 Crim. L. Rep. 424 (9th Cir. 12/23/13):
Holding:  Fla. conviction for sexual battery of a minor is not a “crime of violence.” 

U.S. v. Dejarnette, 2013 WL 6698063 (9th Cir. 2013):
Holding:  SORNA did not require sex offender who was convicted before SORNA’s enactment to register in the jurisdiction of his sex offense conviction when the offender resided in a different jurisdiction.

U.S. v. Meister, 94 Crim. L. Rep. 391 (11th Cir. 12/17/13):
Holding:   (1)  Even though the Mandatory Detention Act, 18 USC 3145(c), provides that certain defendants cannot be released pending sentencing if their crimes are violent, there is an exception where a “Judicial Officer” determines that the defendant is neither a seafety threat nor a flight risk and that detention is inappropriate; (2) a judge qualifies as a “Judicial Officer” under the statute; therefore, a judge can release Defendant under the statute for medical reasons pending his sentence appeal.

U.S. v. Martinez-Cruz, 94 Crim. L. Rep. 332, 2013 WL 6231562 (D.C. Cir. 12/3/13):
Holding:  When a Defendant presents objective evidence giving rise to a reasonable inference that a prior conviction being used to enhance punishment involved an invalid waiver of counsel, the burden shifts to the prosecution to prove the waiver was valid.

U.S. v. Malenya, 736 F.3d 554 (D.C. Cir. 2013):
Holding:  In imposing special supervised release conditions on sex-Defendant, court failed to apply the correct statutory standard that the conditions had to be reasonably related to the statutory sentencing factors and involve no greater deprivation of liberty than necessary to carry out the statutory sentencing goals; court just said the conditions were “standard conditions imposed in these cases” and said the conditions were necessary to avoid re-offending.

U.S. v. Dayi, 2013 WL 5878922 (D. Md. 2013):
Holding:  Two-level downward variance for conspiracy to distribute large amount of marijuana was justified in light of federal gov’t’s expanding policy of non-enforcement of marijuana laws, as well as States moving to legalize marijuana.

U.S. v. Mann, 2013 WL 6037681 (D.N.M. 2013):
Holding:  Involuntary manslaughter conviction was not “crime of violence” since mental state was gross negligence, not intent to cause victim’s death.

Com. v. Bradley, 94 Crim. L. Rep. 283, 2013 WL 6085236 (Mass. 11/21/13):
Holding:   Statutory amendment which reduced the “drug free zone” around schools applied to persons who committed their offenses before the amendment but who were not yet convicted; the rationale of the amendment was to reduce unfair racial disparities that occur in drug crimes which occur in urban areas where there are many schools nearby, and it would prolong the disparate impact not to apply the law retroactively; also, the rational was that the larger radius did not better protect school children from drug dealers.

Doe v. Sex Offender Registry Board, 94 Crim. L. Rep. 366 (Mass. 12/11/13):
Holding:  Under state sex offender law that requires individualized assessment of recidivism risk, female offender was entitled to new classification hearing where Board failed to consider different recidivism rates between male and female offenders.

Diatchenko v. District Attorney and Com. v. Brown, 94 Crim. L. Rep. 418, 2013 WL 6726856 (Mass. 12/24/13):
Holding:  (1)  Miller v. Alabama (U.S. 2013) ban against mandatory LWOP for juvenile offenders is retroactive, and (2) all prisoners who received LWOP before turning 18 must be afforded opportunity to apply for parole.

State v. Rieger, 2013 WL 5872222 (Neb. 2013):
Holding:  Condition of probation that Defendant not have contact with her husband except as part of therapy was not narrowly tailored and reasonably related to goals of probation.

State v. Boykin, 2013 WL 5746116 (Ohio 2013):
Holding:  Even though Defendant received a pardon from the Governor, this does not automatically create a legal right for Defendant to have her criminal records sealed.  

People v. Douglas M., 2013 WL 57661105 (Cal. App. 2013):
Holding:  Statute imposing additional conditions on probation for sex offenders did not apply retroactively because this likely would violate ex post facto in that, among other things, the statute required probationers to make additional payments and waive privileges against self-incrimination and psychotherapist privilege.

People v. Lewis, 94 Crim. L. Rep. 392 (Cal. App. 12/16/13):
Holding:  Where a Juvenile has both homicide and non-homicide offenses, court must look at the sentence as a whole to determine how 8th Amendment restrictions on LWOP for juveniles applies.

People v. Tirey, 2013 WL 6047027 (Cal. App. 2013):
Holding:  Statute allowing relief from sex offender registration for offenders convicted of sexual intercourse with children age 10 or younger, but not relief for offenders convicted of lewd acts with children under 14, violated Equal Protection.

People v. Wortham, 2013 WL 5755193 (Cal. App. 2013):
Holding:  Trial court’s denial of inmate’s petition to recall his sentence under the Three Strikes Reform Act was appealable, because it affects substantial rights and the trial court’s action foreclosed possibility of reduced sentence.

People v. Rainer, 2013 WL 1490107 (Colo. App. 2013):
Holding:  Aggregate sentence of 112 years for Juvenile-Defendant, under which he would not be eligible for parole until age 75, violated 8th Amendment under Graham.


Peters v. State, 2013 WL 6083405 (Fla. App. 2013):
Holding:  Application of Florida sentencing law after Graham v. Florida, which resulted in some Juveniles getting sentenced more harshly than others who had committed more serious crimes, violated the gross proportionality element of 8th Amendment.   

People ex rel. City of Chicago v. Le Mirage, Inc., 2013 WL 6044361 (Ill. App. 2013):
Holding:  Even though 21 people were killed while panicking and trying to flee a nightclub’s second floor, trial court could not consider as a sentencing factor in indirect criminal contempt proceeding that Defendant had violated a court order requiring closure of the second floor of the nightclub, because this was not the proximate cause of the panic/fleeing incident; the court order related to building code violations arising from unsafe construction of the second floor, not from issues of crowd control or security.

Com. v. Melvin, 2013 WL 6096222 (Penn. Super. 2013):
Holding:  Sentencing condition requiring Defendant to write apology letters while his case was pending on appeal violated right against self-incrimination.

Com. v. Rose, 2013 WL 6164348 (Pa. Super. 2013):
Holding:  Where there was a several year delay between Defendant’s acts and the time that murder victim died, it violated ex post facto to apply the murder statute in effect at time of victim’s death since that statute increased the sentence; although the crime of murder was not consummated until victim actually died, all of Defendant’s acts occurred prior to passage of the harsher statute.


Sexual Predator

In re Geltz, 94 Crim. L. Rep. 366 (Iowa 12/6/13):
Holding:  A juvenile adjudication on a charge of sexual abuse does not qualify as a predicate “conviction” that can trigger civil commitment under Iowa’s SVP law.


Statute of Limitations

U.S. v. Grimm, 94 Crim. L. Rep. 331 (2d Cir. 12/9/13):
Holding:  Even though payments were made pursuant to a contract that was obtained by a bid-rigging conspiracy, the payments within the prescribed limitations period were not enough to bring the scheme within the limitations period; there is a distinction between regular payments that were made under the influence of a conspiracy, and a course of regular payments that are free from the corrupt intervention of the conspirators.





Statutes – Constitutionality -- Interpretation – Vagueness

City of Moline Acres v. Brennan, 2014 WL 295050 (Mo. App. Jan. 28, 2014):
Holding:  City’s “speed camera” Ordinance (which makes it only a civil violation for speeding, imposes a fine, and imposes strict liability on the owner of the vehicle, not the driver) is invalid (1) because it conflicts with State law which makes speeding over 5 mph a misdemeanor and which requires assessment of points for speeding, and (2) because State law does not permit prosecution of persons who are not drivers for violating traffic law; this is a municipal expansion of liability for a State traffic violation that conflicts with State statute regulating the same subject.

*  Rosemond v. U.S., ___ U.S. ___, 94 Crim. L. Rep. 701, 134 S.Ct. 1240 (U.S. 3/5/14):
Holding:  A Defendant charged with aiding and abetting another person who uses or carries a firearm in a crime of violence or drug trafficking is entitled to an instruction to determine whether he became aware that the person was armed in time to withdraw from the crime; 18 USC 924(c) requires that Defendant have “advance knowledge – or otherwise said, knowledge that enables him to make the relevant legal (and indeed, moral) choice”; the Gov’t must prove that Defendant actively participated in the underlying drug trafficking or violent crime with advance knowledge that a participant would use or carry a gun during the crime’s commission.

People v. Jones, 2013 WL 4823162 (Mich. App. 2013):
Holding:  Statute prohibiting trial courts in prosecution for “reckless driving causing a death” from instructing on lesser-included offense of “moving violation causing death” violated separation of powers and due process right to trial by jury; while the Legislature’s duty is to create the law, the court’s duty is to instruct on the law, including lesser-included offenses.

Lima v. Stepleton, 2013 WL 6834959 (Ohio App. 2013):
Holding:  City Ordinance regarding vicious dogs was invalid because conflicted with state statute.

Ex parte Lo, 94 Crim. L. Rep. 172 (Tex. App. 10/30/13):
Holding:  Statute making it illegal for adults to engage minors in sexually explicit online communication for purpose of sexual gratification was overbroad under 1st Amendment, because it could be used to prohibit discussion of such topics as “Lady Chatterly’s Lover” or Miley Cyrus “twerking.”








Sufficiency Of Evidence

State v. Brooks, 2014 WL 606526 (Mo. App. E.D. Feb. 18, 2014):
Even though Defendant gave bank teller a note demanding money and slammed his hand on the counter when teller left to get money, the evidence was insufficient to convict of second degree robbery, Sec. 569.030, because these actions did not constitute use or threatened use of physical force to obtain the property.
Fact:  Defendant handed bank teller a note that said, “Fifties, hundreds, no bait money, and bottom drawer.”  When teller began to walk away, Defendant slammed his hand down on counter and said “get back here.”  Teller said she had to leave to get money.  She ultimately gave Defendant money, and he left the bank.  He was arrested shortly thereafter, with the bank money.  He was convicted of second degree robbery.
Holding:  Second degree robbery requires that a person “forcibly steal” property.  Sec. 569.010(1) states that a person “forcibly steals” property when he uses or threatens the immediate use of physical force upon another person.  Here, there was no explicit threat of force, or implied threat.  E.g., Defendant did not have his hand in his pocket to imply he had a weapon.  Defendant did not say “this is a holdup.”  Defendant did not try to touch or strike the teller.  Thus, a fact-finder could not have reasonably found that Defendant used or threatened use of physical force.  There must be some affirmative conduct beyond the mere act of stealing, which communicates immediate threat of physical force.  Even though the evidence is insufficient for second degree robbery, the evidence is sufficient to support the lesser-included offense of stealing.  Conviction for second degree robbery vacated, and case remanded for sentencing for stealing.

*  Burrage v. U.S., ___ U.S. ___, 94 Crim. L. Rep. 493, 134 S.Ct. 881 (U.S. 1/27/14):
Holding:  Statute that imposes greater penalty on drug distribution that results in death, 21 USC 841(b)(1)(C), requires proof that the drug user would not have died but for the use of the distributed drug (reversing 8th Circuit which had held that the drug need only be a “contributing factor” to the death); here, the decedent had taken multiple other drugs in addition to the drug at issue.

*  Rosemond v. U.S., ___ U.S. ___, 94 Crim. L. Rep. 701, 134 S.Ct. 1240 (U.S. 3/5/14):
Holding:  A Defendant charged with aiding and abetting another person who uses or carries a firearm in a crime of violence or drug trafficking is entitled to an instruction to determine whether he became aware that the person was armed in time to withdraw from the crime; 18 USC 924(c) requires that Defendant have “advance knowledge – or otherwise said, knowledge that enables him to make the relevant legal (and indeed, moral) choice”; the Gov’t must prove that Defendant actively participated in the underlying drug trafficking or violent crime with advance knowledge that a participant would use or carry a gun during the crime’s commission.

*  U.S. v. Apel, ___ U.S. ___, 94 Crim. L. Rep. 675, 134 S.Ct. 1144 (U.S. 2/26/14):
Holding:  A portion of a military base that contains a designated “protest area” and an easement for a public road is a part of a “military installation,” and therefore, a defendant who entered the protest area after having been barred from the base was properly convicted under 18 USC 1382, which prohibits re-entering a military installation after having been ordered not to do so; the limits of a “military installation” do not change simply because the commander invites the public to use a portion of the base for a road, school, bus stop or “protest area.”

U.S. v. Vasquez, 94 Crim. L. Rep. 466 (2d Cir. 1/14/14):
Holding:  Where alien-Defendant was prevented by Canada from entering Canada from U.S. and was turned over to U.S. custody, Defendant was not “found in” U.S. under 8 USC 1326(a) to permit conviction under that statute because he wasn’t in U.S. voluntarily (disagreeing with 9th Circuit).

U.S. v. Clark, 94 Crim. L. Rep. 501 (2d Cir. 1/17/14):
Holding:  Appellate court holds it “taxes credulity” to believe that Defendant, who was handcuffed in the back of a police car, was responsible for a substantial quantity of drugs found tucked in the rear seat of the police car, when there was no trace of drugs on Defendant’s clothing or person.

U.S. v. Simmons, 94 Crim. L. Rep. 363 (4th Cir. 12/11/13):
Holding:  The former federal money laundering statute as interpreted in U.S. v. Santos, 553 U.S. 507 (2008), does not allow Ponzi scheme operators to be convicted separately of money laundering on the basis of their payments to some of the investors victimized by the scheme.

U.S. v. Miller, 94 Crim. L. Rep. 169, 2013 WL 5812046 (6th Cir. 10/30/13):
Holding:  Even though Defendant falsely represented to bank that other members of his investment partnership authorized him to obtain a loan, this did not show that Defendant “used” the other people’s names in violation of the aggravated identity theft statute, 18 USC 1028A; “lying about whether [the other people] gave him authority to act on behalf of the company is conceptually distinct from [Defendant] acting on their behalf.”

U.S. v. Bruguier, 2013 WL 5911238 (8th Cir. 2013):
Holding:  Defendant must have knowledge of victim’s incapacity or inability to consent, rather than just knowingly engage in a sexual act with victim, in order to be convicted under the victim-incapacity element of sexual abuse statute; although the statute can be read otherwise, it was ambiguous enough that the rule of lenity requires such an interpretation.

Union Pac. R.R. Co. v. DHS, 94 Crim. L. Rep. 390 (8th Cir. 12/12/13):
Holding:  Tariff Act does not allow Gov’t to fine Railroad for having drugs on trains that come into the U.S. from Mexico, where the Railroad does not own or control the trains while they are in Mexico.




U.S. v. Dejarnette, 2013 WL 6698063 (9th Cir. 2013):
Holding:  SORNA did not require sex offender who was convicted before SORNA’s enactment to register in the jurisdiction of his sex offense conviction when the offender resided in a different jurisdiction.

U.S. v. Wei Lin, 2013 WL 6768104 (9th Cir. 2013):
Holding:  Statutes criminalizing fraud and misuse of visas, permits and other immigration documents did not criminalize the mere possession of an unlawfully obtained driver’s license.

U.S. v. Mathauda, 94 Crim. L. Rep. 496 (11th Cir. 1/21/14):
Holding:  Where Defendant was represented by counsel in an administrative proceeding which resulted in a cease and desist order against Defendant, but Defendant was never actually informed of the order, Defendant was not “willfully blind” of the order, and Gov’t had the burden to prove that Defendant purposely contrived to avoid learning the facts or was aware of a high probability of a fact and consciously avoided confirming that fact.

U.S. v. Lien, 2013 WL 5530537 (E.D. Wash. 2013):
Holding:  Even though Defendant presented a check for $68,000 to a car dealership to buy a truck and Defendant knew he didn’t have enough money in his checking account to cover this, that did not sufficient allege bank fraud in the indictment since there was no allegation that the account was fraudulent or that the check was altered, forged or not genuine.

Carrell v. U.S., 94  Crim. L. Rep. 308, 2013 WL 6227738 (D.C. 11/21/13):
Holding:  Threat statute requires State to prove that Defendant used words “of such a nature as to convey fear of serious bodily harm or injury to the ordinary hearer,” not merely that Defendant intended to utter the words as a threat.

People v. Brown, 2013 WL 6698313 (Ill. 2013):
Holding:  Defendant’s endorsement of a counterfeit check did not constitute “making” the check for purposes of forgery by making; “forgery by making” was complete when the check was made. 

Com. v. Hamilton, 2013 WL 5763180 (Ky. 2013):
Holding:  Trial court had jurisdiction to hear Defendant’s claim the Health Department had violated laws of Kentucky in how it changed certain drug from Schedule V to Schedule III controlled substance.

Com. v. Humberto H., 94 Crim. L. Rep. 338 (Mass. 11/26/13):
Holding:  Even though Defendant had five baggies of marijuana, that did not establish probable cause to charge intent to distribute, because there was no information about the weight or value of the marijuana.


State v. Burrell, 2013 WL 5940647 (Mont. 2013):
Holding:  Evidence was insufficient to prove that substance Defendant gave witness was marijuana where only the lay witness testified it was marijuana, the witness was not an officer trained in identification of drugs, and there was no expert testimony what the substance was.

Clancy v. State, 313 P.3d 226 (Nev. 2013):
Holding:  Offense of leaving scene of accident requires proof of knowledge on part of Driver that he was involved in an accident.

State v. Arot, 2013 WL 5718189 (N.D. 2013):
Holding:  Even though immigrant-Defendant’s birthday was listed as “1/1/1993” on official documents, where various witnesses testified that it was common for immigrants from Sudan to have their birthdate be arbitrarily assigned by the U.S. Gov’t upon their entry to the U.S. as the first day of the year of their birth, and Defendant’s father testified Defendant was born in Summer of 1993, State failed to prove that Defendant was 18 years old at time of offense, and thus, court did not have jurisdiction over Defendant.

State v. Hepburn, 94 Crim. L. Rep. 359 (S.C. 12/11/13):
Holding:   Even though South Carolina follows the rule that a defendant waives her motion for directed verdict at close of the State’s evidence if the defendant presents evidence, where Defendant and co-defendant were tried jointly and co-defendant testified in the defense part of the case that Defendant did the crime, and subsequently Defendant testified to rebut co-Defendant, the Defendant did not waive for appeal her motion for directed verdict at close of State’s case; “where a defendant’s evidence does not serve to fill gaps in the state’s evidence, her testimony does not operate to waive consideration of the evidence as it stood at the close of the State’s case” on appeal; if Defendant were deemed to have waived the right to test the sufficiency of evidence of the State’s case by rebutting the testimony of co-defendant, the State will in effect have been able to use the coercive power of the codefendant’s testimony as part of its case-in-chief, even though the State was prohibited from calling the co-defendant to testify for the prosecution; under this test, the State’s evidence was insufficient to convict, and the motion for directed verdict at close of State’s evidence should have been granted.  

State v. Hankins, 2013 WL 5966894 (Ala. App. 2013):
Holding:  The terms “sells, furnishes, gives away, delivers or distributes” in state drug law were not applicable to a licensed doctor writing a prescription.

People v. Boatman, 165 Cal. Rptr.3d 521 (Cal. App. 2013):
Holding:  There was insufficient evidence to prove premeditation necessary for first degree murder, where victim sent a text message saying she was “fighting” with Defendant “right now,” a witness heard a loud argument going on, Defendant shot victim in face from a distance of one foot, and Defendant was distraught afterwards; the evidence supported reduction to second degree murder.


People v. Burkett, 163 Cal. Rptr. 3d 259 (Cal. App. 2013):
Holding:  House was not an “inhabited” structure to qualify for first degree burglary where house was vacant of tenants and empty of possessions, and Owner/Landlord had not yet moved back into house or moved any possessions there.

People v. Boykin, 2013 WL 5981390 (Ill. App. 2013):
Holding:  Evidence was insufficient to establish sale of drugs within a prohibited school zone where there was no testimony whether the school in question was an “active” school and where the evidence didn’t show that the building’s name included any signage that would identify it as a school.

State v. Olive, 2013 WL 5743818 (Or. App. 2013):
Holding:   To convict of resisting arrest, State must prove that Defendant knew at the time of his resistance that a peace officer was making an arrest.

Com. v. Lynn, 2013 WL 6834765 (Pa. Super 2013):
Holding:  (1)  Evidence was insufficient to prove that Defendant-Priest “supervised” a child who was sexually abused by another priest, and thus did not support conviction for endangering welfare of child, even though Defendant-Priest knew the other priest had a history of abusing minors yet placed child with the priest; (2) there was no evidence that Defendant-Priest knew of other priest’s plan to abuse children in this case, so Defendant could not be an accomplice of other priest in offense either. 

Transcript – Right To

A.L.C. v. D.A.L., 2014 WL 707163 (Mo. App. E.D. Feb. 25, 2014):
Holding:  Where Associate Circuit Court failed to make a recording of the order of protection hearing so that no transcript was available for appeal, judgment is reversed and remanded for new trial since Sec. 512.180.1 requires a record be kept in all contested civil matters before an Associate Circuit Judge.


Trial Procedure

U.S. v. Martinez-Cruz, 94 Crim. L. Rep. 332, 2013 WL 6231562 (D.C. Cir. 12/3/13):
Holding:  When a Defendant presents objective evidence giving rise to a reasonable inference that a prior conviction being used to enhance punishment involved an invalid waiver of counsel, the burden shifts to the prosecution to prove the waiver was valid.

Com. v. Maldonado, 94 Crim. L. Rep. 437 (Mass. 1/8/14):
Holding:  Trial judge cannot require members of the public entering the courtroom to show identification, absent on-the-record findings that justify such a security measure.



People v. Kevin W., 94 Crim. L. Rep. 307, 2013 WL 6096129 (N.Y. 11/21/13):
Holding:  Once a trial court has ruled on a suppression motion, the State cannot “reopen” the hearing to present witnesses it chose not to present at the original hearing.
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