AMENDED MOTION UNDER RULE 24.035

Comes now Movant, <CLIENT>, by undersigned counsel, and hereby amends his previously filed pro se motion under Rule 24.035, stating as follows:


1.
Place of Movant's Detention:

Northeast Correctional Center, 13698 Airport Road, Bowling Green, MO 63334.

2.
Sentencing Court & Location:

Judge Michael M. Pritchett, Butler County Circuit Court at Poplar Bluff, Missouri.  

3.
Case Number & Offense:

Butler County Case No. <NUMBER>:  class C felony stealing.
4(a).
Sentencing Date & Terms:

August 25, 2015:  7 years in the Missouri Department of Corrections.
(b).
Delivery Date to Department of Corrections:

August 28, 2015.
5.
Finding of Guilt made after:

Plea of guilty entered on August 25, 2015.
6-7.
Appellate Proceedings:   None.  
8.
Claim for Postconviction Relief:
Movant was denied his right to due process of law, as guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution, because Movant was convicted of class C felony stealing under Section 570.030.1, RSMo, which was actually a misdemeanor offense under the holding in State v. Bazell, No. SC95318 (Mo banc August 23, 2016), and as a result, Movant’s seven-year sentence exceeded the maximum authorized by law for a misdemeanor.
9.
Facts & Evidence in Support of Foregoing Claim:

Movant was charged in Butler County Case No. <NUMBER> with one count of stealing as follows:

The Prosecuting Attorney of the County of Butler, State of Missouri, upon information and belief charges that the defendant, either acting alone or knowingly in concert with another, in violation of Section 570.030, RSMo, committed the class C felony of stealing, punishable upon conviction under Sections 558.011 and 560.011 RSMo, in that on or about the 24th day of November, 2014, in the County of Butler, State of Missouri, the defendant appropriated merchandise, of a value of at least five hundred dollars, which was owned by Wal-Mart and defendant appropriated such property without the consent of Wal-Mart and with the purpose to deprive them thereof.

On August 25, 2015, Movant pled guilty to this offense and was sentenced to seven years in the Missouri Department of Corrections.  
Movant was delivered to the Department of Corrections on August 28, 2015 and timely filed his pro se motion for post-conviction relief under Rule 24.035 on February 10, 2016.  On March 4, 2016, the Public Defender was appointed to represent Movant in these post-conviction proceedings and a 30-day extension of time was granted to file the amended motion.  The transcript of Movant's guilty plea and sentencing was filed on June 1, 2016, causing Movant's amended motion under Rule 24.035 to be due on August 30, 2016.   

On August 23, 2016, the Missouri Supreme Court held the following in State v. Bazell:

Under section 570.030.1, a person commits the crime of stealing when she appropriates the property or services of another with the purpose to deprive the owner thereof.  Section 570.030.3 provides for the enhance-ment to a class C felony of “any offense in which the value of property or services is an element” if certain conditions are met.  The definition of stealing in section 570.030.1 is clear and unambiguous, and it does not include the value of the property or services appropriated as an element of the offense.  As a result, enhancement pursuant to section 570.030.3 does not apply ... These offenses must, therefore, be classified as misdemeanors.  

State v. Bazell, No. SC95318, slip op. at 2 (Mo banc August 23, 2016).  Consequently, Movant’s conviction of class C felony stealing under Section 570.030.1, RSMo, is actually a misdemeanor offense and his seven-year sentence exceeded the maximum authorized by law for a misdemeanor.  As a result, Movant has been denied his right to due process of law.  The motion court is required under State v. Bazell to correct Movant's judgment and sentence to reflect a class A misdemeanor conviction and a one-year sentence.

Because the files and records of this case conclusively show that Movant is entitled to relief, an evidentiary hearing is hereby waived by Movant.  
10-14.  Prior Pleadings:
None, other than Movant's pro se motion under Rule 24.035 timely filed on February 10, 2016.
15-16.  Prior Counsel:
Movant was represented at his guilty plea and sentencing in Butler County Case No. <NUMBER> by <ATTORNEY>, formerly of the Public Defender's Office at 215 N. High St., Jackson, MO 63755.
17.
Other Current Sentences not Challenged:
None.
18.
Movant has been granted leave to proceed in forma pauperis.
WHEREFORE, Movant requests that the Court enter an Amended Judgment in Butler County Case No. <NUMBER> correcting Movant's Judgment and Sentence to reflect a class A misdemeanor conviction and a one-year sentence. 
Respectfully submitted,


Cinda J. Eichler
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ATTORNEY FOR MOVANT

CERTIFICATE OF SERVICE


I, Cinda J. Eichler, hereby certify that on this 26th day of August, 2016, a copy of the foregoing was served upon the Prosecuting Attorney via e-filing service.  






Cinda J. Eichler 







_________________________________







Cinda J. Eichler 

PAGE  
4

