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)
PETITION FOR WRIT OF HABEAS CORPUS AND 

SUGGESTIONS IN SUPPORT

COMES NOW <NAME>, Petitioner herein, and pursuant to Missouri Supreme Court Rules 91.01 et. seq., and MO. REV. STAT. §532 (2000), petitions this Court for a Writ of Habeas Corpus to issue to the Warden of the Women’s Eastern Reception, Diagnostic, and Correctional Center to release Petitioner from custody and return her to the Circuit Court for Scott County for resentencing for misdemeanor stealing. Petitioner is serving six (6) years for a stealing offense which offense the Missouri Supreme Court has determined could only be punished as a Class A misdemeanor. State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016). Because the circuit court exceed its jurisdiction and violated Missouri statute in imposing a six year sentence for a Class A misdemeanor, Petitioner prays the Court order the Respondent return Petitioner to the Circuit Court for Scott County for resentencing or order such other relief as is necessary and just. In support, Petitioner submits as follows:

Preliminary Matters Pursuant to Rule 91.04
1.
Angela Mesmer, the warden of the Women’s Eastern Reception, Diagnostic and Correctional Center, restrains Petitioner’s liberty.

2.
Petitioner, <NAME>, is currently incarcerated in the Women’s Eastern Reception, Diagnostic and Correctional Center, under inmate registration number <NUMBER>.  The Women’s Eastern Reception, Diagnostic and Correctional Center is located in Audrain County.

3.
Petitioner was convicted Scott County cause number <NUMBER> of one count of stealing in excess of $500 in violation of RSMo § 570.030.1 (2002)(Exhibit A).
 On March 13, 2014, the court sentenced Petitioner to six (6) years in the Missouri Department of Corrections. Petitioner is serving six (6) years for a stealing offense which offense the Missouri Supreme Court has determined could only be punished as a Class A misdemeanor. State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016).


4.
Petitioner has not sought habeas corpus relief in any higher court.

5.
The order of judgment and sentence causing Petitioner’s restraint is attached as Exhibit 1 to this petition.
Suggestions in Support of Reasons Underlying Grant of the Writ
Procedural Background

6.
The State charged Petitioner with one count of stealing as a class C felony in violation of § 570.030 for having “appropriated cash of a value of at least five hundred dollars, which property was owned by 50% Off Store” (Exhibit B). 
7.
On January 9, 2014, Petitioner pled guilty in Scott County cause number <NUMBER> to one count of stealing in excess of $500 (Exhibit A). She pled “open” and requested a sentencing assessment report. 
8.
On March 13, 2014, the court, the Honorable David A. Dolan, sentenced Petitioner to six (6) years in the Missouri Department of Corrections (Exhibit 1).

Petitioner’s Continued Incarceration is Illegal

9.
Petitioner’s continued incarceration is illegal because the circuit court exceeded its jurisdiction and authority when it sentenced Petitioner for felony stealing under sections 571.030.1 and 571.030.3 of the Revised Statutes of Missouri.  The offense to which Petitioner pled guilty can only be a misdemeanor, not a felony, under the holding of State v. Bazell, 2016 WL 4444392 (Mo. banc Aug. 23, 2016).

10.
Petitioner was charged by prosecutor’s information with a crime, stealing in excess of $500 but less than $25,000, which does not have “value” as an element of the offense. Stealing, as prohibited by § 570.030.1, states: “A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.” Any violation of the stealing statute for which no penalty is specified is a class A misdemeanor. § 570.030.8. The prosecutor apparently relied on § 570.030.3(1) to elevate Petitioner’s offense from a class A misdemeanor to a class C felony. Subsection 3(1) reads in pertinent part: 

Notwithstanding any other provision of law, any offense in which the value of property or services is an element is a class C felony if:… 

(1(1) The value of the property or services appropriated is five hundred dollars or more but less than twenty-five thousand dollars;(1) The value of the property or services appropriated is five hundred dollars or more but less than twenty-five thousand dollars;(1) The value of the property or services appropriated is five hundred dollars or more but less than twenty-five thousand dollars; ) The value of the property or services appropriated is five hundred dollars or more but less than twenty-five thousand dollars;  

Since value was not an element of Movant’s stealing offense under § 570.030.1, it was improper to use subsection 3 to enhance the offense from a misdemeanor to a class C felony.

11.
As noted, on August 23, 2016, the Missouri Supreme Court invalidated the provision of the stealing statute that the State employed to enhance Petitioner’s stealing charge from an A misdemeanor to a class C felony. Bazell, supra. The Court ruled that the plain language of the stealing statute did not permit enhancement under Section 3 – which states that the section applies only when “value” is an element of the offense – because the crime of stealing proscribed by § 570.030.1 does not contain “value” as an element of the offense. Id. The Court wrote, 

Under section 570.030.1, a person commits the crime of stealing when she appropriates the property or services of another with the purpose to deprive the owner thereof. Section 570.030.3 provides for the enhancement to a class C felony of “any offense in which the value of property or services is an element” if certain conditions are met. The definition of stealing in section 570.030.1 is clear and unambiguous, and it does not include the value of the property or services appropriated as an element of the offense. As a result, enhancement pursuant to section 570.030.3 does not apply to Defendant’s stealing convictions for the theft of the firearms. These offenses must, therefore, be classified as misdemeanors.
Bazell, 2016 WL 4444392 at *1.  Likewise, Petitoner’s conviction for a violation of § 570.030.1 was enhanced by § 570.030.3(1) even though value is not an element of the stealing statute, § 570.030.1.


12.
It matters not that the particular enhancement the State utilized specifically in this case refers to “value” (as opposed to stealing a firearm or a credit card, for example). In State v. McMillian, 2016 WL 6081923 (Mo. App. W.D. Oct. 18, 2016), the State argued that Bazell only invalidated enhancement under subsection 3 where the felony enhancement is based on the stealing of a firearm, motor vehicle, or other item and not where the enhancement is based on the stealing property or services with a value of over five hundred dollars. McMillian, 2016 WL 6081923 at *2. The Western District rejected that argument,

We see no support in Bazell for the interpretation advocated by the State. Bazell made no distinction between the various ways the enhancement provision could be triggered. Bazell found that the statute under which McMillian was charged, section 570.030.1, does not contain as an element "the value of property or services." Id. Therefore, section 570.030.3, which only applies where "the value of property or services" is an element of the offense, is inapplicable.

McMillian, 2016 WL 6081923 at *2.  In Petitioner’s case, the circuit court did establish a factual basis to convict Petitioner of misdemeanor stealing, but because “value” was not an element of the stealing offense she was accused of, there were no grounds to convict her of and sentence her for stealing as a felony.
Retroactivity Analysis is not Required

13.
Retroactivity analysis is not required when a new decision clarifies existing law. Thornton v. Denney, 467 S.W.3d 292 (Mo. App. W.D. 2015). Petitioner does not seek retroactive application of a new rule of law; rather, she seeks application of the statute - - properly understood - - that was in effect at the time of her plea. Id. at 298-299. 
14.
There are no material differences between Thornton and the case at bar. Both are habeas petitions. Both involve a defendant who pleaded guilty to a felony that should have been a misdemeanor. Both involve a Missouri Supreme Court decision later clarifying the meaning of a statute. Thornton’s complaint was that his felony DWI could not have been enhanced to a felony where that enhancement was, in part, based on a municipal SIS. Id. at 294-295. The case Turner v. State, 245 S.W.3d 826 (Mo. banc 2008) clarified the DWI statute holding that municipal SIS dispositions could not serve as prior offenses for DWI statute. Turner and Bazell are similar in that they "merely clarified the language of an existing statute." Thornton, supra at 298. Accordingly, Thornton is controlling on the issue and Petitioner must benefit from the new understanding of the stealing statute.
Habeas Relief is the Appropriate Remedy


13.
“ ‘Habeas corpus is the last judicial inquiry into the validity of a criminal conviction and serves as “a bulwark against convictions that violate fundamental fairness.” ’ ” State ex rel. Taylor v. Steele, 341 S.W.3d 634, 639 (Mo. banc 2011) quoting Amrine v. Roper, 102 S.W.3d 541, 545 (Mo. banc 2003) in turn quoting Engle v. Isaac, 456 U.S. 107, 126 (1982). In determining whether or not to grant habeas relief, this Court is “limited to determining the facial validity of confinement, which is based on the record of the proceeding that resulted in the confinement.” State ex rel. Zinna v. Steele, 301 S.W.3d 510, 513 (Mo. banc 2010), quoting State ex rel. Nixon v. Jaynes, 63 S.W.3d 210, 214 (Mo. banc 2001).

14.
Petitioner could not avail herself of her post-conviction remedy under Supreme Court Rule 24.035 because her time to file a Form 40 expired before the Bazell case was decided. In such situations, habeas corpus is the appropriate means to challenge a sentence that stands in violation of statute. Thornton, 467 S.W.3d at 295-296 citing State ex rel. Koster v. Jackson, 301 S.W.3d 586, 590 (Mo. App. W.D. 2010).
Remedy
15.
Although a writ of habeas corpus should not be used as a substitute for normally available challenges through post-conviction relief, in rare and exceptional situations of manifest injustice, courts will excuse a defendant’s failure to file a post-conviction claim. Under these circumstances, this Court can correct the sentencing defect by vacating Petitioner’s conviction for felony stealing, amend the record of conviction, and remand to Scott County for resentencing within the range of punishment authorized by law. See State ex rel. Royal v. Norman, 479 S.W.3d 186 (Mo. App. W.D. 2016).

16.
In the Royal case, the defendant pled guilty to tampering with a witness in a misdemeanor prosecution. Id. at 187. The circuit court errantly believed the offense was a class C felony and imposed a seven-year sentence. Id. Following revocation of his probation, Royal filed a writ of habeas corpus alleging his sentence was illegal. The Court of Appeals agreed that an essential element of the felony was absent and thus Royal’s sentence was unlawful. Id. at 188. By agreement of the parties, the Court prohibited further confinement of Royal with respect to witness tampering charge, amended the record of conviction to reflect a misdemeanor, and remanded the case to the sentencing court for resentencing.
Conclusion

Wherefore, for the foregoing reasons, Petitioner respectfully requests that this Court issue a Writ of Habeas Corpus, with directions: 1) prohibiting further confinement of Petitioner by Respondent, 2) amending the record of conviction in Scott County cause number <NUMBER> to the offense of stealing as a class A misdemeanor, and 3) remanding Petitioner to Scott County Circuit Court for resentencing within the range of punishment authorized by law.






Respectfully submitted,






/s/ Scott Thompson





____________________________






Scott Thompson, Mo. Bar No. 43233






Attorney for Petitioner






1010 Market Street, Suite 1100






Saint Louis, Missouri 63101





Phone 314-340-7662






Fax 314-340-7685



     
CERTIFICATE OF SERVICE


I, Scott Thompson, hereby certify that on this 27th day of October, 2016, a true and correct copy of the foregoing petition for habeas corpus and suggestions in support was mailed to Angela Mesmer, Warden of Women’s Eastern Reception, Diagnostic, and Correctional Center, 1101 East Highway 54, Vandalia, MO 63382 and by e-mail to the Office of the Attorney General, c/o Stephen Hawke.







/s/ Scott Thompson







___________________________
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� 	Statutory references are to Revised Statutes of Missouri (2002) unless otherwise noted.
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