MOTION FOR AN EVIDENTIARY HEARING TO WITHDRAW GUILTY PLEA AND ALLOW DEFENDANT TO ENTER INTO A PLEA TO THE LESSER INCLUDED CRIME OF STEALING

[bookmark: _GoBack]COMES NOW defendant, <CLIENT>, by and through counsel, <NAME>, Assistant Public Defender, and moves this Honorable Court to set an evidentiary hearing in the above captioned cause to allow the defendant to withdraw the plea of guilt where there was no factual basis for a felony at the time of the plea.  Continued prosecution of defendant for a felony violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.  In support of this motion defendant alleges and states as follows.
1.	Defendant pled guilty to the class C felony of <OFFENSE> violation of Section 570.030.3, RSMo.  
2.	Subsequent to the plea, this Court gave the following judgement: <JUDGEMENT>.
3.	The plain language Section 570.030.1, RSMo, states that a person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
5.	Section 570.030.3, RSMo, states, inter alia, that notwithstanding any other provision of law, any offense in which the value of property or services is an element is a class C felony if <PROVISION>.
6.	Section 570.030.9, RSMo, states that any violation of this section for which no other penalty is specified is a class A misdemeanor.
7.	As recently set forth in State v. Bazell, No. SC95318 (Mo. 2016) (Opinion issued August 23, 2016), the felony enhancement provision in 570.030.3 cannot apply because "(t)he value of the property or services appropriated is not an element of the offense of stealing." As such, this court lacked a factual basis to accept the defendant's plea of guilt to any felony charged under 570.030.3  because stealing "cannot be enhanced to felonies by the terms of section 570.030.3." Id., Rule 24.02(e).
8.	Supreme Court Rule 29.07(d) states: "A motion to withdraw a plea of guilty may be made only before sentence is imposed or when imposition of sentence is suspended; but to correct manifest injustice the court after sentence may set aside the judgment of conviction and permit the defendant to withdraw his plea."
9.	"Manifest injustice" has been found established in habeas proceedings where newly discovered evidence makes it more likely than not that no reasonable juror would have convicted the petitioner. State ex rel. Koster v. McElwain, 340 S.W.3d 221, 244 (Mo. App. 2011). Thus, manifest injustice exists here where new case law makes it impossible for any judge or juror to find guilt to this felony offense by statute. See Bazell.
10.	Further, the case law is clear that a defendant should be allowed to withdraw a plea of guilt he is "misled, or under a misapprehension" at the time of the plea. State v. Cochran, 332 Mo. 742 (Mo. 1933) (allowing defendant to withdraw plea where he was promised probation and received jail time). The modern court has expanded its case law to incorporate Rule 29.07(d) when the defendant can show "fraud, mistake, misapprehension, fear, persuasion, or holding out false hopes." Pfeiffer v. State, 88 S.W.3d 439, 445 (Mo. 2002). Here, there was mistake and misapprehension of the statute's enhancement provision. There was misapprehension on the part of the prosecutor, defense counsel, the court, and, most importantly, the defendant. The only appropriate remedy under such circumstances is to allow the defendant to withdraw his plea of guilt at an evidentiary hearing.
11.	The court should also consider the constitutional rights, opportunities, and other services that are lost or put at risk with a plea of guilt to a felony and a felony conviction: jobs, federal jobs, county jobs, municipal jobs, the right to vote, the right to serve as a juror, the second amendment right to own and possess a firearm, the right to run for office, types of government assistance, housing, student loans, and military service to name but a few.
12.	Furthermore, this court has the authority to use its corrective function to meet justice. Where a conviction of a greater offense has been overturned for insufficiency of the evidence, the reviewing court may enter a conviction for a lesser offense if the evidence was sufficient as to the lesser offense. State v. O'Brien, 857 S.W.2d 212, 220 (Mo. 1993). Here, where this court would be the reviewing court, it has the authority to both overturn a finding of guilt to a felony and enter a finding of guilt to the lesser included misdemeanor where the elements of the misdemeanor were established at the original plea. See Id.

FOR THE REASONS SET FORTH ABOVE, defendant moves this Honorable Court to grant an evidentiary hearing in the above cause to allow the defendant to withdraw the plea of guilt to avoid a manifest injustice.  Continued prosecution of defendant for a felony violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.

