IN THE CIRCUIT COURT OF CHARITON COUNTY
STATE OF MISSOURI

	STATE OF MISSOURI,
                            Plaintiff

	v.	

<CLIENT>,
                            Defendant
	)
)
)
)
)
)
)
	Cause No.    <NUMBER>

Division No. 1 





MOTION TO CORRECT PLAIN ERROR UNDER RULE 29.12
AND TO GRANT CREDIT FOR PERIOD OF PROBATION

	COMES NOW Defendant, <CLIENT>, and for her motion to correct plain error under Rule 29.12, and to grant her credit for the period actually on probation in this case under Section 559.100.2, RSMo., states as follows:
	1. Defendant was charged and convicted herein on a plea of guilty with the Class C felony of stealing, Section 570.030, RSMo., for events that occurred on or about June 3, 2013 in the County of Linn, State of Missouri.  The case was moved on a change of venue to Chariton County.
	2.  Defendant was sentenced on her plea on July 14, 2014, to three (3) years MDOC, and said sentence was suspended and she was placed on five years supervised probation.  Such a sentence is final upon imposition.  See State v. Nelson, ED 75137, 11/30/99.
	3.  On August 23, 2016, while Defendant was serving her term of probation herein, the Missouri Supreme Court decided the case of State v. Bazell, No. SC95318 (Mo. banc), in which the Court held that Section 570.030.3 does not enhance any of its stealing provisions to a felony because it only applies to "offense in which the value of property or services is an element", and the stealing statute, Section 570.030.1, does not include the value of property or services appropriated as an "element".  As such, the offense of stealing to which Defendant pleaded guilty to was a class A misdemeanor.  The Court had no jurisdiction under Sections 558.011 and 560.011, RSMo. to impose a sentence in the Missouri Dept. of Corrections for this offense.
	4.  Pursuant to Rule 29.12(b), "(p)lain errors affecting substantial rights may be considered in the discretion of the court when the court finds that manifest injustice or miscarriage of justice has resulted therefrom".  Such is the case here, where Defendant is prejudiced by a sentence and judgment to MDOC time when such was not available against or for a class A misdemeanor offense.
	5.  In light of the foregoing, the proper remedy here is to correct nunc pro tunc, the Court's order, sentence and judgment in this case of July 14, 2014, as being manifestly unjust and plainly erroneous, and to re-sentence Defendant to no more than one (1) year in the Chariton County Jail.  Section 558.011.1(5), RSMo.  
	6.  In addition, since July 14, 2014, Defendant has been on probation in this case.  As a result, Defendant has more than two (2) years probation time available, should the Court deem it reasonable under the circumstances, and in its discretion, to credit such time against Defendant's sentence herein.  Section 559.100.2, RSMo.
	7.  Defendant is presently under a seven (7) year MDOC sentence in Carroll County in a similar stealing case, <NUMBER>.  <ATTORNEY>, Defendant's counsel in that case has been notified of this motion and its contents, regarding making a similar request of Judge Miller in Carroll County.
	8.  In addition, Defendant is under a five and five (5+5) consecutive sentence in Livingston County (<NUMBER>) for possession controlled substances, executed on June 14, 2016, which will not be affected by the Court's order in either this case or Carroll County.
[bookmark: _GoBack]	WHEREFORE, Defendant prays an order of this Court, granting her the relief requested herein, and setting aside the judgment and sentence of July 14, 2014, nunc pro tunc, and entering a new sentence and judgment against Defendant herein, imposing a sentence of no more than one year Chariton County Jail, and further, giving Defendant probation credit under Section 559.100.2, RSMo. for the full time of the sentence imposed, and discharging Defendant herein; and for such other relief as the Court deems just and proper in the premises.

Respectfully submitted,

/s/   Robert Fleming
_______________________________
Robert Fleming, Mo Bar No. 30707
Attorney for Defendant
3029 County Road 1325
Moberly, MO  65270
Phone: 660-263-7665
Fax: 660-263-2479
E-Mail: Rob.Fleming@mspd.mo.gov
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/s/   Robert Fleming
_______________________________
						Robert Fleming


