IN THE

CIRCUIT COURT OF BOONE COUNTY

STATE OF MISSOURI
STATE OF MISSOURI,



)





Plaintiff,

)








)

vs.






)   Case No. <NUMBER>







)

<CLIENT>,





)





Defendant.

)

MOTION TO CORRECT OR SET ASIDE JUDGMENT
DUE TO MANIFEST INJUSTICE


Comes now Defendant, by undersigned counsel, and hereby moves the Court to correct a plain error pursuant to Rule 29.12(b) in her judgment of conviction due to manifest injustice, or in the alternative, enter an order pursuant to Rule 29.07(d) setting aside her judgment of conviction and permitting withdrawal of her guilty plea due to manifest injustice, stating as follows:

1.
Defendant was charged in Boone County Case No. <NUMBER> with the offense of stealing as follows:

The Prosecuting Attorney of the County of Boone, State of Missouri, upon information and belief charges that the defendant: In violation of Section 570.030, RSMo, committed the class C felony of stealing, punishable upon conviction under Sections 558.011 and 560.011 RSMo, in that on or about November 19, 2013, in the County of Boone, State of Missouri, the defendant, acting in concert with another, appropriated two LG 50 inch televisions, of a value of at least five hundred dollars, which property was owned by Wal-Mart, and the defendant appropriated such property without the consent of Wal-Mart and with the purpose to deprive it thereof.

On February 9, 2015, Defendant pled guilty to this offense and on March 23, 2015, was sentenced to six years in the Missouri Department of Corrections.  


2.
On August 23, 2016, the Missouri Supreme Court issued its decision in State v. Bazell, No. SC95318 (Mo. banc August 23, 2016).  In its decision, the Supreme Court stated:
Under section 570.030.1, a person commits the crime of stealing when she appropriates the property or services of another with the purpose to deprive the owner thereof.  Section 570.030.3 provides for the enhancement to a class C felony of “any offense in which the value of property or services is an element” if certain conditions are met.  The definition of stealing in section 570.030.1 is clear and unambiguous, and it does not include the value of the property or services appropriated as an element of the offense.  As a result, enhancement pursuant to section 570.030.3 does not apply . . . These offenses must, therefore, be classified as misdemeanors.  

State v. Bazell, No. SC95318, slip op. at 2 (Mo banc August 23, 2016).  Consequently, Movant’s conviction of the Class C felony of stealing under Section 570.030.1, RSMo., is actually a misdemeanor offense and her six-year sentence exceeded the maximum authorized by law for a misdemeanor.  The motion court is therefore required under State v. Bazell to correct Movant's judgment and sentence to reflect a Class A misdemeanor conviction and a one-year sentence.


3.
Rule 29.12(b) states that “[p]lain errors affecting substantial rights may be considered in the discretion of the court when the court finds that manifest injustice or miscarriage of justice has resulted therefrom.”  Because Defendant's conviction of the Class C felony of stealing and six-year sentence is a plain error resulting in a manifest injustice, the Court should correct Defendant’s Judgment and Sentence, pursuant to Rule 29.12(b), to reflect a Class A misdemeanor conviction and a one-year sentence.

4.
Rule 29.07(d) states that “to correct manifest injustice the court after sentence may set aside the judgment of conviction and permit the defendant to withdraw [her] plea.”  In the alternative to granting relief pursuant to Rule 29.12(b), the Court may enter an order, pursuant to Rule 29.07(d), setting aside Defendant’s judgment of conviction for the Class C felony of stealing and six-year sentence and permitting Defendant to withdraw her guilty plea in order to avoid a manifest injustice
WHEREFORE, Defendant requests that the Court enter an Amended Judgment in Boone County Case No. <NUMBER> correcting Defendant's Judgment and Sentence to reflect a Class A misdemeanor conviction and a one-year sentence pursuant to Rule 29.12(b), or in the alternative, enter an order setting aside Defendant’s judgment of conviction for the Class C felony of stealing and six-year sentence and permitting Defendant to withdraw her guilty plea pursuant to Rule 29.07(d).





Respectfully submitted, 







/s/ Mark A. Grothoff






__________________________________






Mark A. Grothoff, MOBar #36612






Attorney for Movant  







1000 West Nifong

Building 7, Suite 100







Columbia, Missouri  65203

 





(573) 777-9977/FAX (573) 777-9973







E-Mail:  Mark.Grothoff@mspd.mo.gov







ATTORNEY FOR DEFENDANT
CERTIFICATE OF SERVICE

I, Mark A. Grothoff, hereby certify that on this 15th day of September, 2016, an electronic copy of the foregoing was sent through the Missouri e-Filing System to Merilee Ann Crockett, Boone County Assistant Prosecutor.






/s/ Mark A. Grothoff






____________________________________






Mark A. Grothoff
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