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COMES NOW the Defendant, <FIRST> <LAST>, by and through counsel, Assistant Public Defender <ATTORNEY>, and moves this Court to dismiss the Indictment against him, or, in the alternative, to grant the State leave to file a substitute information in lieu of indictment properly charging him with misdemeanor stealing.  In support, he states:
Background:
	1.	On <DATE>, the Grand Jury returned an Indictment against <LAST> charging him with <CHARGES>.  The Indictment charges the stealing offense as a class C felony. 
Argument:
2.	The Indictment is insufficient to charge an offense, as it fails to plead the facts and elements necessary to support enhancing the stealing offense to a class C felony.
3.	The offense of stealing is defined as “appropriat[ing] property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.”  Section 570.030.1.  
4.	Unless otherwise specified in section 570.030, stealing is a class A misdemeanor.  Section 570.030.9.  <LAST>’s Indictment increases the offense to a class C felony, presumably by way of subsection 3.  That provision enhances “any offense in which the value of property or services is an element” to a class C felony if any of several conditions is met, including if “the value of the property or services appropriated is five hundred dollars or more[.]”  Section 570.030.3(1).
5.	As the Missouri Supreme Court recently explained, the plain language of the former phrase serves as a threshold to the latter provisions.  The felony enhancement “only applies if the offense is one in which the value of property or services is an element.”  State v. Bazell, No. SC95318, slip op. at 5 (Mo. banc Aug. 23, 2016) (per curiam) (internal quotations omitted).  In other words, as the Supreme Court reads the statute, subsection 3’s felony enhancement conditions cannot apply unless the value of the property or services is already an element of the root offense itself.
6.	While Bazell applied its ruling to the firearm enhancement in subsection 3(3)(d), its reasoning plainly applies to the entirety of subsection 3.  The five hundred dollar threshold in subsection 3(1) thus only becomes relevant when the offense already contains value as an element.
7.	As defined above, and as the Supreme Court reads the statute, “[t]he value of the property or services appropriated is not an element of the offense of stealing.”  Bazell, No. SC95318, at 5.  Without more, then, stealing may not be enhanced to a felony solely on the basis of subsection 3(1)’s five hundred dollar threshold.
8.	Subsection 3 might enhance the offense if, for example, the Indictment alleged <LAST> stole livestock, under subsection 4, or that his intent was to manufacture methamphetamine, under subsection 5, because both of those subsections make the value of the property or services appropriated an element of the offense.  
 9.	Containing no such allegations or essential elements, the Indictment fails to justify the subsection 3 felony enhancement.  It is thus insufficient, on its face, to charge a cognizable offense.
10.	Additionally, under Apprendi v. New Jersey, 530 U.S. 466 (2000), and Missouri Supreme Court Rule 23.01, an indictment or information must plead all facts, other than prior convictions, that increase the classification or sentencing range of an offense.  Because the Indictment pleads no facts to support enhancement of the stealing offense to a class C felony, prosecution under that Indictment runs afoul of due process.  
11.  In short, the State simply does not possess the authority to prosecute <LAST> for a class C felony.  Pursuant to its power recognized in State v. Stringer, 36 S.W.3d 821 (Mo. App. S.D. 2001), this Court should dismiss the Indictment for insufficiency to charge an offense and for violating the requirements of due process.  
12.	Failure to do so, and thus permitting the State to proceed with an unlawful prosecution under this Indictment, would deny <LAST> his rights to due process of law, to effective assistance of counsel, to prepare a defense, to a fair trial, and to be free from cruel and unusual punishment, under the Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, and article I, sections 10, 18(a), and 21 of the Missouri Constitution.
	WHEREFORE, <LAST> moves this Court to dismiss the Indictment against him with prejudice, or, in the alternative, to grant the State leave to file a substitute information in lieu of indictment properly charging <LAST> with misdemeanor stealing, and for such other relief as this Court deems just and proper.
