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COMES NOW defendant, <CLIENT>, by and through counsel, <Attorney>, Assistant Public Defender, and moves this Honorable Court to dismiss the above captioned cause for failure to charge a felony offense.  Continued prosecution of defendant for a felony violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.  In support of this motion defendant alleges and states as follows.
1.	Defendant is charged with the class C felony of <stealing related offense> violation of Section 570.030.3, RSMo.  The information charging defendant alleges, inter alia, that defendant appropriated <stolen property> for the purpose to deprive the alleged victim thereof <without the alleged victim's consent or by means of deceit>.
2.	The plain language Section 570.030.1, RSMo, states that a person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
3.	Section 570.030.3, RSMo, states, inter alia, that notwithstanding any other provision of law, any offense in which the value of property or services is an element is a class C felony if <insert provision>.
4.	Section 570.030.9, RSMo, states that any violation of this section for which no other penalty is specified is a class A misdemeanor.
5.	As recently set forth in State v. Bazell, No. SC95318 (Mo. 2016) (Opinion issued August 23, 2016), the felony enhancement provision in 570.030.3 cannot apply because "(t)he value of the property or services appropriated is not an element of the offense of stealing." As such, this court must dismiss all felonies charged under 570.030.3  because a stealing "cannot be enhanced to felonies by the terms of section 570.030.3." Id.

FOR THE REASONS SET FORTH ABOVE, defendant moves this Honorable Court to dismiss the above captioned cause for failure to charge a felony offense.  Continued prosecution of defendant for a felony violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.

