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MOTION TO DISMISS FOR FAILING TO CHARGE A FELONY
COMES NOW defendant, by and through undersigned counsel of record, and moves the Court for an order dismissing this case for failure to charge a felony. As grounds, (Mr/Ms) ______ states as follows:
1. Rule 22.02(c) requires that "a complaint shall state the facts constituting the felony."
2. (Mr/Ms)  ______ is charged by complaint with one count of C felony stealing a motor vehicle under section 570.030.3 RSMo.
3. RSMo 570.030.3 provides that "any offense in which the value of the property or services is an element is a class C felony if..." and lists various circumstances, including "the property consists of any motor vehicle." RSMo 570.030.3 and the circumstances listed therein do not define any offense; they merely purport to proscribe enhanced punishment in certain circumstances. 
4. In (Mr/Ms)  ______ ‘s case, the "offense" 570.030.3 RSMo refers to is stealing under 570.030.1 RSMo, which prohibits the appropriation of "property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion." The value of property or services is not an element of 570.030.1 RSMo. In State v. Bazell, the Missouri Supreme Court unequivocally said that "the value of the property or services appropriated is not an element of stealing." State v. Bazell, --- S.W.3d ---, No. SC 95318, 2016 (Mo. banc 2016).
5. Because "the value of property or services" is not an element of stealing, 570.030.3 RSMo cannot be used to enhance stealing a motor vehicle to a C Felony. See Id. In Bazell, Ms. Bazell had been convicted of two counts of felony stealing a firearm under 570.303.3 RSMo. Id.The Supreme Court of Missouri reversed the felony stealing convictions, holding that "Defendant's offenses must be classified as misdemeanors because they cannot be enhanced to felonies by the terms of 570.030.3." Id.
6. As in Bazell, the State charged Mr/Ms ______  with a felony based on the enhancement provisions of 570.030.3 RSMo. These enhancements do not apply to Mr. Bynum, just as they did not apply to Ms. Bazell. 
WHEREFORE, (Mr/Ms)  ______ ‘s requests that the Court dismiss this case for failing to charge a felony. 

