MOTION TO TERMINATE FROM PROBATION
[bookmark: _GoBack]COMES NOW defendant, <NAME>, by and through counsel, <NAME>, Assistant Public Defender, and moves this Honorable Court to terminate the defendant from probation in the above captioned cause.  Continued prosecution of defendant in this cause violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.  In support of this motion defendant alleges and states as follows.
1.	Defendant is charged with <CHARGE>, that occurred on <DATE>.
2.	Defendant pled guilty to the above charge on <DATE>, and received the following disposition <DISPOSITION>.
	(Defendant was subsequently revoked where this court <DISPOSITION PLUS ANY OTHER APPROPRIATE MINUTES>.)
3.	The plain language Section 570.030.1, RSMo, states that a person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
4.	Section 570.030.3, RSMo, states, inter alia, that notwithstanding any other provision of law, any offense in which the value of property or services is an element is a class C felony if <SUBSECTION>.
5.	Section 570.030.9, RSMo, states that any violation of this section for which no other penalty is specified is a class A misdemeanor.
6.	As recently set forth in State v. Bazell, No. SC95318 (Mo. 2016) (Opinion issued August 23, 2016), the felony enhancement provision in 570.030.3 cannot apply because "(t)he value of the property or services appropriated is not an element of the offense of stealing." As such, this court lacked the authority to accept a plea of guilty for felonies charged under 570.030.3  because a stealing "cannot be enhanced to felonies by the terms of section 570.030.3." Id.
7.	Under the rule of lenity "mandates that all ambiguity in a criminal statute be resolved in a defendant's favor." Fainter v. State, 174 S.W.3d 718, 721 (Mo. App. 2005). This applies even after a plea of guilt, because under Rule 24.02(e) "The court shall not enter a judgment upon a plea of guilty unless it determines that there is a factual basis for the plea." Id. at 720.
8. 	This court lacked a factual basis to accept a plea of guilty for the class C felony of stealing <SUBSECTION>, where the facts established on the record for the plea could not meet the elements of a felony. See generally Brazell; Fainter.
9.	It should be noted that this is the first instance at which the defense could raise this issue. The defendant has never been advised of his post-conviction rights under Rule 24.035, because the defendant has never been delivered to the department of correction on the above cause. The defendant has not been advised of how to file a motion pursuant to 24.035 with the Form 40. And as such, has had no to timely ask the court to vacate, set aside, or correct the judgment or sentence in this cause.
10.	Finally, this court lacks the statutory authority to proceed with a probation violation hearing while the above cause remains a felony. The court derives its sentencing authority from the statute under which the defendant is charged. See Bazell. Here, the court lacked the factual basis to accept a plea to a felony under the charged statute. Id. Thus, the court has only ever had the authority to to place the defendant on a term of misdemeanor probation for a period not to exceed two years. 559.016.1 RsMO. The court lacks the statutory authority for any action in this cause beyond a two year period of probation. See State ex rel. Strauser v. Martinez, 416 S.W.3d 798, 804 (Mo. 2014). If the court has not made every reasonable effort to rule on the defendant's alleged probation violation within the two year period of probation that this Court had the authority to grant, then the Court is divested of its authority to proceed in this matter. Id.


FOR THE REASONS SET FORTH ABOVE, defendant moves this Honorable Court to terminate the defendant from probation in the above cause pursuant to its authority under 559.036.2.  Continued prosecution of defendant for a felony violates defendant's rights to due process of law, to equal protection of law and to be free from cruel and unusual punishment as guaranteed by the Fifth, Eighth and Fourteenth Amendments to the United States Constitution and Article I, Sections 2, 10, and 21 of the Missouri Constitution.

