IN THE CIRCUIT COURT FOR ST. LOUIS COUNTY
STATE OF MISSOURI

STATE OF MISSOURI,


)





Plaintiff/Resp.
)







)

v.





)







)
Cause: <NUMBER>
<CLIENT>




)



Defendant/Mov.
)

MOTION TO WITHDRAW GUILTY PLEA TO CORRECT A MANIFEST INJUSTICE UNDER RULE 29.07(d)
Comes now Movant, <CLIENT>, and for my motion to withdraw my guilty plea and enter a conviction for misdemeanor stealing to correct a manifest injustice under rule 29.07(d), I state as follows:

PROCEDURAL BACKGROUND

1.
I, <CLIENT>, am currently incarcerated at Farmington Correctional Center, 1012 West Columbia Street, Farmington, MO 63640;

2.
On April 24, 2013, the State indicted me for felony stealing of property valued over $500 in violation of § 570.030 RSMo (2002). On October 11, 2013, I pled guilty as charged, the Honorable Michael D. Burton, presiding. The Court sentenced me to seven years in the Department of Corrections but suspended the execution of sentence and placed me on probation. On April 28, 2014, the Court revoked my probation and executed the previously imposed sentence;

3.
Following delivery to the Missouri Department of Corrections, I filed a timely motion under Rule 24.035 on June 30, 2014.  My original, appointed post-conviction counsel abandoned me by filing an untimely amended motion. Following remand from the Missouri Court of Appeals for the Eastern District, the Court appointed new counsel on July 20, 2016. The Court granted new counsel 30 days in which to file a new amended motion. But, on the advice of my new lawyer, I voluntarily dismissed my Rule 24.035 case on August 17, 2016;

GROUNDS FOR RELIEF


4.
On August 23, 2016, the Missouri Supreme Court invalidated the provision of the stealing statute that the State employed to enhance my stealing charge from an A misdemeanor to a class C felony. State v. Bazell, ___ S.W.3d ___ (Mo. banc, August 23, 2016). The Court ruled, in pertinent part, that the plain language of the statute did not permit enhancement based on value because the stealing statute, § 570.030.1, does not contain “value” as an element of the offense. Id. The Court wrote, 

Under section 570.030.1, a person commits the crime of stealing when she appropriates the property or services of another with the purpose to deprive the owner thereof. Section 570.030.3 provides for the enhancement to a class C felony of “any offense in which the value of property or services is an element” if certain conditions are met. The definition of stealing in section 570.030.1 is clear and unambiguous, and it does not include the value of the property or services appropriated as an element of the offense. As a result, enhancement pursuant to section 570.030.3 does not apply to Defendant’s stealing convictions for the theft of the firearms. These offenses must, therefore, be classified as misdemeanors.
(Bazell, Slip Opinion at 2). Likewise, my conviction for a violation of § 570.030.1 was enhanced by § 570.030.3(1) even though value was not an element of the stealing statute, § 570.030.1;

5.
I was charged with and convicted of stealing as a class C felony even though what I did could only be an A misdemeanor. I have been prejudiced because I have a felony conviction and a seven-year sentence for a crime that carries a maximum of one year in jail;


6.
The Court has jurisdiction to set aside my guilty plea after sentencing to correct a manifest injustice.  Rule 29.07(d). I cannot undertake a post-conviction motion at this point since I dismissed my earlier filing and habeas relief is unavailable because I have a concurrent 15-year sentence I have not challenged. Nevertheless, I was the subject of a manifest injustice because I was denied my rights to due process of law in violation of the Fifth and Fourteenth Amendments to the United States Constitution and Article I, Section 10 of the Missouri Constitution in that there was no factual basis upon which the Court could find me guilty of and sentence for stealing as a felony under §§ 570.030.1 and 570.030.3;


7.
The Court may not enter a judgment upon a plea of guilty unless it determines that there is a factual basis for the plea.  Rule 24.02(e).  The trial court must determine facts which defendant admits by his plea that would result in the defendant being guilty of the offense charged.  Brown v. State, 45 S.W.3d 506, 508 (Mo.App. W.D. 2001).  “A factual basis for a guilty plea is necessary to ensure that the guilty plea was intelligently and voluntarily entered, thereby satisfying due process requirements.”  State v. Henry, 88 S.W.3d 451, 457 (Mo.App. W.D. 2002);

8.
The Court did establish a factual basis to convict me of misdemeanor stealing, but because the value of the metal I was accused of taking was not an element of the stealing offense, there were no grounds to convict me of stealing as a felony. In short, the Court convicted and sentenced me for a crime – “stealing over $500” – that does not exist. I ask that the Court vacate my conviction for felony stealing and enter a conviction for misdemeanor stealing and resentence me accordingly. See, State v. Woolford, 58 S.W.3d 87, 90 (Mo. App. E.D. 2001) (entering a conviction for misdemeanor stealing where the evidence of value was insufficient) and State v. Ecford, 239 S.W.3d 125, 129-130 (Mo. App. E.D. 2007) (entering a conviction for misdemeanor stealing where the evidence of value was insufficient).
CONCLUSION
WHEREFORE, Movant prays this Court grant his motion under Rule 29.07(d), and vacate his conviction and enter a conviction for misdemeanor stealing and resentence me accordingly.
                                                     
Respectfully Submitted,

                                                    
 ___________________

                                                    
 <CLIENT>, #<NUMBER>


 Farmington Correctional Center

 1012 West Columbia Street

 Farmington, MO 63640                                                                                  

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing has been mailed to the Prosecuting Attorney for St. Louis County, attn Brian Ikemeier, APA, on this ________ day of _________, 2016.
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