DEFENDANT'S OBJECTION TO SETTING ASIDE GUILTY PLEA 
AND MEMORANDUM IN SUPPORT

	Comes now Defendant, by counsel, [ATTORNEY], and objects to the setting aside of Defendant's plea of guilty in this cause. In support Defendant states:
[bookmark: _GoBack]	1.  On [DATE], defendant entered a plea of guilty to the Class C Felony of Stealing.  [A sentencing assessment report was ordered, which was filed on DATE].
	2.  On [DATE], the court sentenced defendant to [SENTENCE].
	3.  On [DATE], [NUMBER OF DAYS] after this court sentenced Defendant, the State filed a Motion to Set Aside Guilty Plea, basing its argument on the Missouri Supreme Court’s ruling in State v. Bazell, SC95318 (Mo. banc 2016).  The State cited no rule or authority which allows for the setting aside of Defendant’s plea of guilty.  
	4.  The Missouri Supreme Court Rules include three provisions for the withdrawal or setting aside of guilty pleas.  Rule 24. 035 allows persons convicted of a felony on a plea of guilty and delivered to the custody of the department of corrections to seek relief if they claim "that the conviction or sentence imposed violates the constitution and laws of this state or the constitution of the United States, including claims of ineffective assistance of trial and appellate counsel, that the court imposing the sentence was without jurisdiction to do so, or that the sentence imposed was in excess of the maximum sentence authorized by law[.]"  [As defendant was not delivered to the custody of the department of corrections, this rule does not apply in this case.][Although Defendant was delivered to the custody of the Department of Corrections when s/he was sentenced pursuant to RSMo. Section 559.115, s/he has not filed for relief under Rule 24.035, so this rule does not apply to this case.]
	The second provision allowing setting aside of a guilty plea, Rule 29.07(d), provides, "A motion to withdraw a plea of guilty may be made only before sentence is imposed or when imposition of sentence is suspended; but to correct manifest injustice the court after sentence may set aside the judgment of conviction and permit the defendant to withdraw his plea."  "'By its plain terms, the rule protects a defendant from the potential hardship of an uninformed guilty plea'" and is "typically envisioned as a mechanism providing relief for the defendant, and not the state."  State ex rel. Goldesberry v. Taylor, 233 S.W.3d 796 (Mo.App.WD 2007) (emphasis added), quoting State ex rel. Williams v. Wilson, 63 S.W.3d 650, 653 (Mo. banc 2002).  
	In State ex rel. Moore v. Brown, 270 S.W.3d 447 (Mo.App.SD 2008), the Court rejected an attempt by the trial court to resentence a defendant who had filed but later abandoned a motion under Rule 29.07(d).  The Court found that Rule 29.07(d) does authorize the trial court to withdraw a guilty plea, but noted that the defendant had not pursued her motion to withdraw her plea.  "In fact, Defendant expressly chose not to pursue her motion to withdraw her guilty plea.  Because Defendant did not pursue a withdrawal of her guilty plea, Rule 29.07 (d) does not apply and did not grant the court the authority to resentence Defendant to correct a manifest injustice."  Id. at 449.  The Court went on to note that a judgment in a criminal case is final when the trial court enters a sentence and, once it has done so, the "trial court exhausts its authority...unless a statute or rule provides the court with the authority to do so," Id, citing State ex rel. Wagner v. Ruddy, 582 S.W.2d 692, 693 (Mo.banc 1979) and State ex rel. Goldesberry, 233 S.W.3d at 798.  
The final rule allowing for the setting aside of a guilty plea, Rule 29.13(a), allows the trial court to set aside the judgment within thirty (30) days if the facts stated in the indictment/information do not constitute an offense or that the court is without jurisdiction of the offense.  The Court has rejected any argument that Rule 29.13(a) allows for resentencing, specifically that, "[a]lthough there was evidence presented at the resentencing hearing that was not presented at the original sentencing, a claim of newly discovered evidence is not one of the grounds upon which Rule 29.13(a) allows a judgment to be set aside." State ex rel. Moore, 270 S.W.3d at 449, citing State v. Magee, 911 S.W.2d 307, 311 (Mo.App.WD 1995).
	Here, defendant has not filed a motion to withdraw his/her guilty plea under Rule 27.09(d) nor has s/he, in any manner, requested the withdrawal of the plea.  [Defendant's rights under Rule 24.035 have not been triggered as s/he was not delivered to the custody of the department of corrections].  [The judgment in this cause was entered more than 30 days ago, so Rule 29.13(a) does not provide the court with the authority to set aside the guilty plea, sentence, or judgment in this case.  Moreover, Rule 29.13 does not apply because while the information does not state a felony offense, it does state a misdemeanor offense.]   Defendant knows of no other rule or statute which would empower the Court to set aside this plea.  
	WHEREFORE, defendant requests that this Court refrain from setting aside his plea of guilty, and enter any orders necessary to release defendant from the Court Ordered Detention Sanction program.
