IN THE CIRCUIT COURT OF GREENE COUNTY, MISSOURI

Division V
STATE OF MISSOURYI, )
Plaintiff, )
)
VS. ) Case No. 1431-CR01042-01
)
SHANTA D. SCOTT, )
Defendant. )

DEFENDANT'S MEMORANDM IN SUPPORT OF HER
MOTION TO SUPPRESS ALL EVIDENCE IN THIS CASE

Introduction

The defendant, an African-American female, wasidg a rental car with Texas license
plates on I-44 when she was spotted by the offitquestion — who works a K-9 unit. The
officer testified that he very quickly recognizdxtdriver to be black and from out of state. He
conducted a traffic stop because she was followonglosely to another vehicle.

While that constitutes a traffic violation, it$e routine on I-44 — as can be seen from the
dash camera video — that it becomes somewhat smspice selected a black female with Texas
plates to enforce this particular traffic provisiohhis is particularly true given the Missouri
Attorney General’s recent report detailing how lkemforcement personnel stop black drivers at a
much higher rate than white drivérs.

The officer’s focus soon shifted from the minaftic violation to an investigation
regarding whether she was transporting illegal siruijt the suppression hearing, the officer
claimed that when she spoke, her voice crackedvaschervous. The video clearly shows

otherwise. He claimed that her hands were shalkig.when we see her clearly, they are not.

! Seenttp://ago.mo.gov/VehicleStopsThat is a state-wide report. The Springfielduse
Leader, on May 30, 2014, revealed that local lafereement disparity rates are well above the
state disparity average.
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He said her story about going to a baby showerosatusing. The only one who was confused
was the officer. Her story made perfect senseclbiened that it was unusual that she had a
temporary driving permit. Yet he confirmed it waasalid driver’s license. He argued that it
was suspicious she paid cash for the rental cat.h8 provided no reasonable basis why
utilizing cash — which Enterprise Rental clearlgequts — would constitute reasonable suspicion
that a crime was occurring.

To be clear, the officer never really investigateel “purported reason” he pulled her
over. Rather, he concocted each of these excuges,of which hold up to scrutiny, in order to
prolong the detention of the defendant so thatduddcinvestigate whether she was transporting
illegal drugs.

In the end, his hunch was right. But hunches, msitéer of law, do not deprive
defendants of their Fourth Amendment protectiadBse Terry v. Ohio, 392 U.S. 1, 30 (1968);
State v. Slavin, 944 S.W.2d 314, 317-18 (Mo. AppDWL997). To have legally detained her,
the officer would need objective and reasonableisimns that the defendant was involved in
criminal activity based on specific articulabletiacAbsent that, it is an illegal seizure. Aslwil
be established below, none of the excuses thesoffi@me up with provide such reasonable
suspicions. In fact, the officer admitted thathetactor by itself was not suspicious. He
claimed, however, that all together, reasonablpisios was created.

That, of course, is nonsense. After all, zero pkr® plus zero still equals zero. None of
the individual factors he testified to holds upstoutiny. Why then would the combination of
bogus claims suddenly create out of thin air legatie suspicion? In short, it would not. This

was a bad stop. The officer had no legitimateaeas continue to detain the defendant. Her
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continued detention constituted an illegal seizurder the Fourth Amendment. Accordingly, all
evidence obtained as a result of the illegal seimwust be suppressed.
Analysis
Before addressing the spurious suspicious actiaitygxamination of the pretextual
nature of the initial traffic stop is in order.

l. The “Traveling Too Closely” Claim Was A Pretext To Investigate Whether The
Defendant Was Transporting Drugs

The evidence seems rather clear that the defemgampulled over because she was an
African-American female driving a car with Texagdalong 1-44 — a known drug corridor —
traveling in the direction of St. Louis. Indeed, @oss examination, the officer conceded that he
realized the driver was an African-American feniing a car with Texas plates just as soon
as she passed his position. See Transcript, pp322

Here are the other relevant facts. The offices assigned to a K-9 unit._Id. at p. 2. He
was to patrol 1-44 and respond to any K-9 calts. While making stops, he tries “to stay aware
of situations where motorists may be transportilegial substances.” 1d. at p. 3. On cross
examination, when asked whether his primary regpoitg in patrolling I-44 was drug
interdiction, he claimed that while he does lookdtolen vehicles and fugitives from out of
state, “the majority of things we come across Begal drugs.” Id. at p. 19.

Understanding the officer’s responsibilities iK-® unit and the obvious mindset that
goes along with such responsibilities are importamsiderations. Here, he attempted to
legitimize the initial stop by claiming she wasléoling too closely to a tractor trailer and
another vehicle._Id. at pp. 4-5. According to dffiicer, she was within 1 %2 car lengths of the
vehicle in front of her._Id. Acknowledging th&tstatute in question does not cite a specific

distance between cars, he cited a general ruleuofh that the distance between vehicles should
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be one car length for every ten miles per Ho@o if a vehicle is traveling at 60 mph, there

should be at least 6 car lengths between it andahahead of it._Id. at pp. 5-6.

But as the Court will observe from the video, &iavg too closely to other vehicles is an

extraordinarily common occurrence on 1-44. Sodheious question becomes, why did the

officer choose to pull over the defendant’s cam@gosed to all of the other vehicles that

routinely violate this statute? We would submespectfully, that it had everything to do with

the driver’s race and origin of her vehicle.

Consider the number of times this statutory violabccurs in just the first few minutes

of the video. Below is a mere summary of suchatiohs that took place in just the first six

minutes of the footage.

At 13:58:37 of the video, we do see the defendamatidraveling about a
car length behind a silver truck.

Yet ahead of the defendant’s car, it appears tlvaictor trailer is less than
a tractor trailer’s length away from another tradtailer.

13:59:04 — three cars pass, all within a car leof#ach other.

13:59:40 — in the opposite lane, a vehicle caneglea svithin a car’s length
of a tractor trailer.

14:00:01 — there are three tractor trailers inva, i@l within a tractor
trailer’s length of each other.

14:00:59 — a vehicle is within two car lengths afector trailer.
14:01:03 — a tractor trailer is within 1 car lengfta tractor trailer.
14:01:46 — a white truck is within 1 car lengtheofractor trailer.
Additionally, a truck pulling a trailer is less tha truck’s length behind

the white truck.

14:02:02 — a white truck is less than 1 truck larigthind a tractor trailer
carrying a load of vehicles.

2 Presumably, the officer was referring to Mo. Retat. § 304.17.1.
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e 14:02:16 — a car is less than 1 length behindcktru
* 14:02:43 —atruck is less than 1 car length behitrdctor trailer.
* 14:03:14 — a car is less than 2 car lengths bedinactor trailer.

» 14:03:58 — in the opposite lane, a car is aboenfth behind a tractor
trailer.

* 14:04:26 — one tractor trailer is less than a eagth behind another
tractor trailer.

* 14:04:30 —acar is less than 1 car length behimactor trailer, and an
SUVis only 1 car length behind that car.

What this video demonstrates, more than anythisg, & that if this K-9 unit officer was
truly concerned with the perils of cars traveling tlosely to each other on 1-44, then such stops
would be all he could accomplish in any given wdaly. That is how common of an occurrence
this traffic violation is -- which demonstrates tliais was never intended to be a “traveling too
closely” traffic stop only.

No, the officer clearly selected this defendantafull the other violators because of her
ethnicity and out of state tags. And while thayrba a bitter pill to swallow, candid truth telling
should always be paramount when a citizen’s Foinlendment protections are at stake. Even
more disturbing are the excuses the officer cre@tguaistify his continued illegal detention of the
defendant. All of that is addressed below.

Il. The Officer Clearly Lacked Objective And ReasonableéSuspicions That The
Defendant Was Engaged In Further Criminal Activity

During the suppression hearing, the officer idedithe following 5 factors that made
him suspicious: (1) she was nervous; (2) she Hachporary driving license; (3) her story about
the baby shower was confusing; (4) she paid casthéorental car; and (5) Houston is a known

city for drug producing and St. Louis is a knowstiation for drugs. See Transcript, pp. 33-

5
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34. Each of these “factors” will be addresseduimt But first, an examination of the legal
framework by which to analyze the officer’s actios$n order.

A. Warrantless Searches And The Fourth Amendment

“The Fourth Amendment to the United States Comstih guarantees the right of all
citizens to be free from unreasonable searcheseindres.”_State v. Barks, 128 S.W.3d 513,
516 (Mo. 2004). “Enforced pursuant to the excloany rule, the protections of the Fourth
Amendment have been extended via the Fourteentmdment to defendants in state court
prosecutions.”_State v. Stoebe, 406 S.W.3d 509,(6b. App. W.D. 2013). “Warrantless
searches or seizures are per se unreasonable th@esare special circumstances which excuse
compliance with federal and state warrant requirdmé State v. Kempa, 235 S.W.3d 54, 60
(Mo. App. S.D. 2007). The burden of placing tharsh within an exception to the warrant

requirement falls exclusively on the state. Statililliorn, 794 S.W.2d 181, 184 (Mo. 1990).

As explained by the court in in State v. Vogldt]His case, like many other arising from

traffic stops, involves the inevitable tension betw the efforts of law enforcement officers to
enforce drug laws and a citizen’s right under tbarth Amendment of the United States
Constitution to be free from unreasonable searahdsseizures.” 297 S.W.3d 116, 120 (Mo.
App. S.D. 2009). That tension, in this case, tesuh an unquestionable violation of the
defendant’s Fourth Amendment protections.

B. The Prolonged Detention Of The Defendant Wasldgal

The Fourth Amendment proscribes an officer's curgd seizure of a citizen absent
reasonable and objective suspicions that he oisstrggaged in other criminal activity.

A routine traffic stop based on the violation ddtsttraffic laws is a justifiable

seizure under the Fourth Amendment. Such a seikamevermay only last for

the time necessary for the officer to conduct a reasonable investigation of the
traffic violation. Once the investigation of a traffic stop is daded, the
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detainee must be allowed to proceed unless speaificulable facts create an
objectively reasonable suspicion that the individsianvolved in criminal
activity.

Stoebe, 406 S.W.3d at 516-17; citing Kempa, 235.3dvét 60-61 (emphasis in original).

A reasonable investigation of a traffic violatiencompasses: “(1) asking for the

subject’s driver’s license and registration, (2)uesting that the subject sit in the patrol cad an

(3) asking the driver about his or destination patpose.” _State v. Woolfolk, 3 S.W.3d 823,
828 (Mo. App. W.D. 1999); State v. Barks, 128 S.8\533, 517 (Mo. 2004).
Once these steps have been completed and therdffisechecked the driver’s
record, the officer must allow the driver to progedgthout further questioning
unless “specific, articulable facts create an dbjety reasonable suspicion that
the individual is involved in criminal activity.”

Id. (citations omitted). “Moreover, the basis tbe reasonable suspicion must arise within the

parameters of the traffic stop itself; suspicioasdd upon answers to questions after the stop is

completed are irrelevant . . ..” Id.

In State v. Barks and other decisions, the contrdetention occurs after an actual traffic
citation is given to the defendant. While thereswaa traffic citation given to this defendant for
traveling too closely, there is a clear demarcalietween the officer’'s investigation of the
traffic stop and his investigation of other suspdatlegal activity.

On direct examination, the officer testified taéter his initial contact with the defendant,
he returned to his vehicle to run her informati@ee Transcript, pp. 12-13. When he returned
to her car, the focus of his investigation had deahto something other than the initial traffic
stop. _Id. at p. 13. He elaborated on this issuér on cross examination.

Q: | think you said on direct that at some point yhhanged your focus to the
suspicious nature of the travel?

A: Correct.
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Q: So at that point, whenever [it] occurred, youeveo longer investigating
the traffic incident of traveling too close to thmtor vehicle?

A: Yeah, | guess you could say that.
Is that correct?
Yes.
Id. at p. 30.

So, there can be no doubt that when the offideirmed to question the defendant the
second time, he was no longer detaining her beaafube initial traffic violation. There are a
number of decisions which have addressed this.issue

In Stoebe, the officer conducted a traffic stopeagpon the defendant’s poorly
illuminated and dirty license plate. Id. at 51According to the officer, the defendant was more
nervous than she should have been. Id. at 512.0offlter then began to ask whether she had
anything illegal in her car and asked for conserggarch her purse and the car. Id. The officer
claimed that she gave consent to search her ptradyich point he found Oxycodone that did
not belong to her. _Id. She was arrested and eldargth possession of a controlled substance.
Id. at 511.

In suppressing the evidence, the trial court aeteed that the investigation of the dirty
license plate had concluded, and that the contiguegtioning of the defendant — which led to

the consent to search — was an illegal seizureiation of her Fourth Amendment rights. Id. at

514. The appellate court agreed. There was riegee that the consent to search her purse was

given during the investigation of the dirty licendate traffic stop._Id. at 519-20. The trial
court’s decision to suppress the evidence wasftrerepheld._Id. at 522.
In Vogler, the defendant was pulled over for tagwwithout activating his turn signal.

297 S.W.3d at 117. After the officer returned framning the defendant’s information, he
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proceeded to question the defendant about thenmes# anything illegal in his car. Id. at 117-
18. Although the defendant denied it, he did ghesofficer permission to search his vehicle, at
which point the officer found drugs and drug paephlia. _Id. While there was no clear
demarcation between the end of the traffic stopthadhew investigation conducted by the
officer, the Southern District nevertheless foumel tontinued detention of the defendant a
violation of his Fourth Amendment rights and sugpesl the illegally obtained evidence. Id. at
118-20.

In like fashion, the officer in State v. Weddleay determined that the driver was not

intoxicated as originally suspected. 18 S.W.3d, 382 (Mo. App. E.D. 2000). Yet the officer
continued to detain the defendant and requestetbhisent to search the van. Id. Consent was
given and contraband was found. Id. at 392-93.l&\the state argued that even if the extended
detention was illegal, the subsequent search waseosual._Id. at 395. The court soundly
rejected that argument, holding that the driveretyesubmitted to a claim of lawful authority as
no reasonable person would have been in a posditeel free to leave. Id. at 396. As such, the
evidence was suppressed. Id.

So too should the evidence in this case be supgresAs addressed below, the officer
had no objective and reasonable basis in factntirage to detain the defendant.

C. The Officer’s “Articulable Facts” Were Not Objective Or Reasonable

During cross examination, the officer identifie@ tive “facts” he considered to be
suspicious. Each is considered in turn.

1. The Defendant Was Not Nervous

At the suppression hearing, the officer testitieak the defendant’s voice was shaky and

therefore she was nervous. See Transcript at.pAZ&view of the video reveals quite clearly,
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however, that her voice was not shaky or nervousrng. _See Video, beginning at 13:59:42.
The officer also claimed that she was physicalliweping. Id. at 21. But given the fact that his
testimony regarding her voice was inaccurate, hamvwee then rely on his “observations”
regarding her shaking? Moreover, when she is dlacais patrol car, there are absolutely no
signs of the quivering that he alluded to. SeesWjdeginning at 14:14:04. But even if she was
nervous, which is not reflected in the video, neirgess is not a suspicious activity that justifies
a continued detention of a defendant. See Bag&SIW.3d at 517.

2. There Was Nothing Suspicious About Her Drigdiicense

The officer claimed to be suspicious of the faett tthe defendant had recently received a
temporary driver’s license. During the stop, tleéettdant handed him the temporary permit and
the hard card as well. See Transcript, pp. 23&4e told the officer she updated her driver’s
license with a new address. Id. at p. 24. Dudrugs examination the officer examined both the
temporary permit and the hard copy — the only diffiee between the two was the address
change._Id. at pp. 25-26. While in his vehidhe bfficer contacted his supervisor and
determined that the temporary permit was indeealid driver’s license — in other words, her
story panned out.

Q: So her story panned out in terms of this beimgctual — a legitimate
driver’s license, the permit?

A: Yes, after some discussion with the supervism-arunning the subject
through the system.

Q: Okay. | believe you went back to your vehiahel actually ran, | guess,
her name and determined that she did actually hassdid driver’s license
in Texas?

A: Yes.

Q: Okay. And so this permit would have been furgiv@of of that being a
valid driver’s license?

10
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A: Yes, after all the investigation on the — on thver’s license was
conducted, it was valid.

Id. at pp. 26-27. The officer then tried to cldimat some people try to get their licenses in order
before going on a trip that includes illegal adtiviBut again, during cross examination, he was
forced to admit that the hard copy was still advdliiver’s license._Id. at pp. 28-29. In other
words, there was nothing wrong with her hard cdat heeded correction — other than the fact
that her address had changed.

Thus, by the officer's own admission, there wathimg suspicious about the fact that the
defendant had acquired a temporary permit in dalapdate her address. Accordingly, this
“fact” does not constitute reasonable suspicioh ttira defendant was engaged in illegal activity.

3. The Story About The Baby Shower Was Not Suspg:

During the stop, the defendant explained thatve®on her way to a baby shower in St.
Louis that was being held that day. She alsodthi@t she was supposed to be up in St. Louis
the week before. See Video, 14:00:15 — 14:00165. not entirely clear why the officer found
this to be suspicious. But he did admit on botkeatiand cross examination that she knew what
she was talking about — only he was confused. T&aescript, pp. 9-10 & 31-32.

A review of the video does not reflect confusiantbe part of the defendant in
explaining where she was traveling and for whappse. Moreover, the officer ultimately
conceded that it was he that was confused, nate¢fendant. Accordingly, the story about the
baby shower is not objective or reasonable evidématethe defendant was engaged in criminal

activity.

11
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4, Paying For The Rental Car Consistent With Thet&eCar Company’s
Policy Is Not Suspicious Behavior

In what may be one his most absurd “reasons”depscting illegal activity, the officer
actually testified that paying for the rental aaai manner that was clearly authorized by the
company was suspicious. So, when a company altswsistomers to pay for an item with cash
or a check, and the customer does so, a law emh@rmieofficer is then allowed to suspect illegal
activity? That is ludicrous.

First, the officer never explained how paying wettsh or a check for a rental car was
suspicious. One would assume that some cash tteorsaallow a person wanting to engage in
a criminal activity a certain sense of anonymitgs-he could more easily conceal his identity.
But that would not be the case with a rental cacaloise a contract is entered into and there is
full documentation as to who is in fact renting tieicle.

Moreover, the officer attempted to claim that las pulled over a number of criminals
that had paid for their rental car with cash. $emscript, pp. 33-34. Of course he did not
provide any details or numbers to support his alieg, but in the end, he was forced to admit
that he has pulled over people that have rentaddaes with cash that were not engaged in
criminal activity. 1d. at 34. And the conversesnaue — he has arrested people engaged in
criminal activity that paid for the rental car wehcredit card._Id.

This is such a nebulous factor that no reasonatibjective weight can be given to this
officer’s peculiar notion that paying for a rentalr, consistent with that car company’s policies,
is suspicious. As with all of the other factotgsttoo fails to comply with the legal standardttha

the articulable facts be objective and reasonatdeators of suspicious criminal activity.

12
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5. Where She Was Coming From And Where She Wasg3bms Not
Suspicious

Finally, the officer claimed that he was suspisits¢cause she was traveling from
Houston to St. Louis. According to the officer,#$ton was a source area for illegal drugs and
St. Louis was a destination for illegal drugs. dtlp. 33.

This should be afforded almost no weight. Jusuébay small to mid-sized city is both
a source of illegal drugs and a destination fegifll drugs. If we were to give credence to this
notion, then law enforcement personnel could thenicually detain almost any driver that is
traveling on the interstate. Simply put, drivimgrh one city to another is not an objective or
reasonable fact supporting the continued detemtimhseizure of a citizen in violation of his or
her Fourth Amendment rights.

CONCLUSION

This incident began with the officer pulling ovaer African-American female with Texas
license plates for driving too closely to anothehicle. The stop was pretextual. But regardless,
the investigation for the traffic stop ended quycklet the defendant continued to be detained by
the officer. The officer wanted to know whethee stas transporting anything illegal and
ultimately obtained her consent to search the ¢arisk, where the drugs were ultimately found.
This was a bad stop, and constituted an illegalsej because the officer did not have the
requisite objective and reasonable suspicionsgpat the continued detention of the defendant.

Because her Fourth Amendment rights were violatk@yvidence including any

statements made by the defendant must be suppressed

13
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Respectfully submitted,

/sl Steven E. Kellogg

Steven Kellogg, Mo Bar No. 48224
Attorney for Defendant

630 N. Robberson

Springfield, MO 65806

Phone: 417-895-6740

Fax: 417-895-6780

E-Mail: Steve.Kellogg@mspd.mo.gov

Certificate of Service

| certify that a true copy of the above and foregowas filed electronically and
served on the Greene County Prosecuting Attorr@ffise, this 7' day of July, 2014.

/sl Steven E. Kellogg

Steven Kellogg
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